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Junior Bar Should Prepare for Leadership 


JUDGE ROBERT N. WILKIN* 


One charge alone we give to youth, 
Against the sceptered myth to hold 
The golden heresy of truth. 

—George Russell. 


NO ONE who observes current events can be unmindful of the fact that 
a great social and economic change is taking place in the world. The proc- 
esses for the administration of justice must change correspondingly. Either 
our profession will make the needed changes or some other force will make 
them more ruthlessly. The old adage about old dogs and new tricks does not 
encourage us to expect much from the senior members of the bar. Their habits 
of thought and their interests in life are fixed. The people, therefore, must 
look to the junior bar for the detachment, the enlightenment, and the courage 
which are necessary. 

In my opinion, our country is now at the most critical period of its history. 
We are now to see whether the faith of the founders of this country in 
education was justified. Have the people enough intelligence to impose upon 
themselves the discipline necessary to make an efficient government? I believe 
there is sufficient sense and character in the American people to maintain their 
free institutions. It must have, however, an organized leadership in order 
to assert itself. The country has a right to look to the bar for that leadership. 
Who else has been so well trained to assume the leadership? During the past 
decades, however, our profession has been too much submerged in the com- 
mercialism of the time. It has forgot its high professional principles, its pro- 
fessional spirit, its professional traditions and ideals. The junior bar must 
lead us back to the professional highlands above the vale of sordid financial 
pursuits. 

Such leadership must be asserted first by devotion to the somewhat tedious 
detail of needed reform. We should do first the things that are most naturally 


’ *Judge Wilkin sits in the U. S. District Court in Cleveland. The above text is part of a 
letter written seven years ago, and published in the JournaL, 19:31. It was pertinent when 
written and its appeal to reason is even stronger today. 


TABLE OF CONTENTS 








JUNIOR BAR SHOULD PREPARE FOR LEAD- POPULAR ELECTION TEMPTS JUDGES TO AD- 
ERSHIP, by Robert N. Wilkin, J........0++000: 131 PET Ei cintankpayinndenéuehdennuasepwesie 146 
“ELECTED WITHOUT A SPEECH”............ 132 FOURTH CIRCUIT RULE 10 REDUCES BRIEF 
MINNESOTA PLANS THOROUGHLY MODERN PRINTING COSTS, by Claude M. Dean........ 148 
a Ak errr tersreterrrtrrrr 0 ee eames deiemia amen Coben cae 
. TAY . . Jha zUL ote P 
MMANTICLE ns ne nett eens. 185 APPEAL, by Henry T. Lummus, J.............. 151 
THE PROBLEM OF REDUCING THE VOLUME HEADNOTES SHOULD INDEX FACTS, by Albert 
OF PUBLISHED OPINIONS, by John D. Mar- |, i SE hictcceaheheuceaccewenccacnsekwandes 153 
Tag Do cece eer eee ese eres es eseeeeseeseseseseses 
Le SCessesntas ¢ttves se seneeessi THE CONSTITUTION AL PROTECTION 
MISSOURI VICTORY SPEEDS NATIONAL, JU- GAINST SELF INC TATION 
GHSAE'oRISRA HEA Soy, SURMNRY EEE, NCRMISANION: ABMS 
GOD ccccccccrescsevreesescesccesesseseces 
¥ - SIEVE LEARN COURT ORGANIZATION FROM DE- 
(PASURES TO RELIEVE SHORTAGE OF 1 MET CTT ORR MN TaN Winton coe 168 
ATTACK ON LOUISIANA INTEGRATED BAR NEW MEMBERS OF THE AMERICAN JUDICA- 
DT Suuekscadenwaveapiaabereiaemswasseuge st 145 SE ENE “sicksivedss tegecteuccoeucssos 159 








132 


and rightfully expected of us. Let us establish 
a modern, adequate, and efficient system for 
the prompt and fair administration of justice. 
Let us remove from the system all possibility 
that it can be used as a racket. The adminis- 
tration of justice in all phases is a serious busi- 
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ness. It can never safely be entrusted to men 
who lack clear intelligence and sound character. 
People cannot be expected to have respect for 
law unless the administrators of the law be 


respectable. 





“Elected Without a Speech” 


“Raymond W. Starr, associate justice of the supreme court, Tuesday won 
election to the office which he held by appointment, without making a campaign 


speech.” —Detroit News, Nov. 4, 1942. 


The justices of the Michigan supreme court 
are still nominated by political party conven- 
tions. In 1939 the people of Michigan adopted 
a constitutional amendment providing for a 
separate non-partisan judicial ballot, with pro- 
vision for designating thereon the incumbent 
candidates. 

Justice Starr was appointed June 2, 1941, by 
the Democratic governor of Michigan to fill a 
vacancy, and was nominated to succeed himself 
by the recent Democratic convention. His op- 
ponent, nominated by the Republican conven- 
tion, was a prominent circuit judge who had 
rendered distinguished service in presiding over 
the criminal trials growing out of the one-man 
grand jury investigations of Judge Homer 
Ferguson in Wayne County. Although a Re- 
publican landslide in November, 1942, placed a 
Republican in every other state office, Justice 
Starr was elected to succeed himself as justice 
of the supreme court. Out of an unofficial total 
of 1,193,555 votes cast for governor in over 90 
per cent of the voting districts, 632,675 were 
for the Republican nominee and 560,880 were 
for the Democratic nominee. In the same elec- 
tion, out of a total of 660,302 votes cast for jus- 
tice of the supreme court, Justice Starr re- 
ceived 439,586 and his opponent 220,716. 

In the November, 1940, election, Justice 
Boyles (a Republican appointed by a Republican 
governor to fill a vacancy) sought election to 
succeed himself as a justice of the supreme 
court. He was nominated by the Republican 
convention and his opponent was nominated by 
the Democratic convention. In the city of 


Hamtramck (a Democratic stronghold) the vote 
for the Democratic gubernatorial nominee was 
18,183 and for his Republican opponent only 
1,073. Justice Boyles, however, received 6,564 
votes in Hamtramck to 6,315 for his opponent. 


Of the 28 justices of the supreme court who 
have held office since 1903, 18 were in the first 
instance appointed by the governor to fill vacan- 
cies. Of the remaining ten, three were neces- 
sarily elected to provide for an increase in the 
size of the court. Only two of the 18 ap- 
pointees were not subsequently elected to suc- 
ceed themselves, and one of them did not run 
for reelection. 

Mr. George E. Brand of Detroit, to whom 
the JOURNAL is indebted for these suggestive 
facts and figures, answers the question of 
what conclusions should be drawn as follows: 


“Despite the anomalous feature of the Mich- 
igan constitution that provides for political 
party nomination but separate non-partisan 
election of supreme court justices, it appears 
to be quite clear that the voters of Michigan 
have emphatically demonstrated their approval 
of the idea that, in general, a judge who has 
rendered satisfactory service should be re- 
tained in office regardless of his political affilia- 
tions and the qualifications of his opponent.” 

“One might easily get off,” adds Mr. Brand, 
“on the tangent of praise of a candidate who 
religiously carried out the spirit of nonparti- 
sanship as did Justice Starr. However, when 
you look at the Boyles vote in 1940 in Ham- 
tramck it can well be argued that it is good 
strategy for any incumbent to desist from even 
showing himself. Starr did, however, live up 
to the spirit of the nonpartisan idea and made 
no effort to work under cover. 

“My purpose is not to eulogize but to try to 
point out that, whatever the cause, Michigan 
voters pay little attention to political party 
connections when they vote for judges. I think 
these facts will support an argument both for 
a change in Michigan’s method of nominating 
supreme court justices and also for the modern 
method of judicial selection known as ‘running 
on the record.’ In effect these men are already 
running on their records. Why, then, should 
they be compelled periodically to tilt with con- 
tenders?” 
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Minnesota Plans Thoroughly Modern Court System 


“Not only a judicial selection system as good as Missouri’s, but a minor court 
system as good as Virginia’s, business administration equal to that of the United 
State courts, along with a court organization matched by no other state, full and 
adequately-implemented rule-making power, and other advantages.” 


DURING THE QUARTER CENTURY since the JOUR- 
NAL first began publication, it has witnessed 
remarkable advances here and there in certain 
phases of the structure and work of the courts. 
Development of pretrial procedure in Detroit 
and of an advanced system of judicial selection 
in Missouri are examples. During that time 
a few states have worked on a completely uni- 
fied state court system, as proposed in the So- 
ciety’s Bulletins VII and VII-A, but they have 
never made much headway, and today the fed- 
eral courts stand as the only American example 
of a really integrated court system. 

The difficuity is not in failure of the leaders 
of the bench and bar to realize the importance 
of that step, but the staggering weight of in- 
ertia, prejudice and opposition that must be 
overcome to achieve so basic a reform. Indeed, 
even such far-reaching efforts as those of the 
Commission on the Judiciary Article of the 
Maryland Constitution and the Commission on 
Revision of the New Jersey Constitution, who 
have recently published reports, have found the 
accumulated weight of generations of tradition 
so strong that their work has necessarily been 
that of skillfully cramming as much as possible 
of the new into a structure that will sacrifice 
none of the virtues of the old and look as much 
like it as possible. 

The report of the Minnesota Judicial Coun- 
cil’s committee on unification of the courts, re- 
leased in November, 1942, justifies the hope 
that America may soon witness a thoroughly- 
modernized court system in operation in that 
state. The committee, composed of twenty-two 
men and headed by Supreme Court Justice 
Charles Loring, has been at work since August, 
1941, and the new judiciary article it proposes 
for the Minnesota constitution combines the 
best of the profession’s thinking and experi- 
ence on virtually all phases of the structure 
and work of the courts. The plan will be pre- 
sented first to the district bar associations and 
then to civic and other lay organizations to en- 
list general public support. : 


Whether or not it is ever adopted by the 
people, the mere formulation of the plan is an 
outstanding contribution to the science of ju- 
dicial administration. The significance of the 
statement that it brings together the best think- 
ing and experience on a variey of topics is re- 
vealed by an examination of its text, which is 
reprinted in full at the end of this article. 

The first section creates a unified state court 
of the type outlined in the early bulletins of 
the American Judicature Society, in the Na- 
tional Municipal League’s model state consti- 
tution, and in the writings of Roscoe Pound 
and other authorities. It creates a single court, 
to be known as the General Court of Minne- 
sota, “which shall have all the jurisdiction at 
any time vested in the courts of this state. It 
shall have divisions to be known as the supreme 
court, district court and county court.” These 
divisions are separated by no jurisdictional 
lines, their functions being defined merely by 
way of allocating the judicial business of the 
General Court. Each judge is a judge of the 
whole court and eligible to serve in any di- 
vision, but of course would sit outside of his 
own division only by special assignment. 


No MORE JURISDICTIONAL DISPUTES 


The jurisdiction of the General Court covers 
every justiciable controversy that might arise 
in the state, and the problem of choosing the 
correct tribunal, instead of being left to the 
plaintiff, becomes a routine responsibility of the 
court’s administrative office. This does away 
forever with the disaster of a litigant finding 
himself out of court on jurisdictional grounds. 

Section two adds Minnesota to the growing 
list of states wherein the supreme court exer- 
cises full rule-making power. Long experience 
has shown that possession of the power in itself 
does not guarantee results, since it may lie dor- 
mant as it did in Michigan for three quarters 
of acentury. The United States supreme court 
set the pattern for effective exercise of the rule- 
making power by appointing advisory commit- 
tees to draft its civil and criminal rules. The 
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Advisory Committee on Rules of Pleading, 
Practice and Procedure of Wisconsin, and the 
Procedural Rules Committee of Pennsylvania 
serve the same purpose. No such committee is 
specifically provided for in the Minnesota plan, 
but the supreme court may delegate to the ad- 
ministrative council such rule-making power as 
it deems expedient, and will undoubtedly in that 
manner reach the same end. 


CouUNTY COURTS CREATED 


One of the most vexing problems before the 
Committee was that of minor courts.! -The first 
step was the creation of an entirely new class 
of courts known as county courts, having civil 
jurisdiction up to one thousand dollars, crim- 
inal jurisdiction in cases involving punish- 
ments up to ninety days in jail or one hundred 
dollars fine, and probate jurisdiction in all but 
a few of the largest counties. 

Then, taking a leaf from the successful ex- 
perience of Virginia’s trial justice system, fre- 
quently praised in this JOURNAL? and elsewhere 
but nowhere else yet adopted, they provided for 
the establishment by the administrative council 
wherever needed to supplement the work of the 
county courts, of officials designated as magis- 
trates, to have such minor civil and criminal 
jurisdiction as may be determined by the coun- 
cil. The magistrates are to be appointed by the 
district courts, and are to hold office without 
term at the discretion of the respective district 
courts. The essence of the Virginia trial justice 
system is the appointment and supervision by 
the district cdurts of men with legal training 
for the trial of petty causes, and the Minnesota 
magistrates undoubtedly will serve the same ex- 
cellent purpose, 

The administrative council created in Section 
9 provides the business management now lack- 
ing in our state court systems and so brilliantly 
in evidence in the work of the Administrative 
Office of the United States Courts. It is a body 
of nine judges, three from each of the divisions 
of the General Court, with general supervision 
over the judicial system of the state. It selects 
and controls the clerical employees of all de- 
partments, doing away with the popular elec- 
tion of court clerks. It will appoint a man as 
head of the administrative system of the court. 





1. See discussion by Michael J. Doherty and E. W. 
MacPherran, 1942 Proceedings, Minnesota State Bar 
Association, page 16, bound with the December, 1942, 
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Much of the jurisdiction of the lower courts is 
left subject to its discretion. It has power to 
change the boundaries of the districts, to 
schedule the district and county court sessions, 
and to subdivide the business of those courts 
and assign judges to those subdivisions. 

This latter provision is worthy of special 
mention. It makes possible, within the coun- 
cil’s discretion, the establishment of domestic 
relations courts, juvenile courts, and other spe- 
cialized courts that have proved useful in vari- 
ous metropolitan centers for the better han- 
dling of those matters and the utilization of 
special talents of particular judges in them. 

Of great importance to the work of the su- 
preme court is one power left entirely at the 
discretion of the council, to provide for the 
review of certain county and district court 
cases by a panel of district court judges, and 
to make that review final except as the supreme 
court orders a further review. This combines 
the old English nisi prius systém with the 
certiorari device that has proved helpful to the 
United States supreme court in keeping in 
touch with the development of the law yet 
escaping the burden of an immense volume of 
appeals. The usefulness of an intermediate 
appellate court to add just one more step to the 
ladder of litigation is questionable, but the 
Minnesota plan seems to offer a novel and prom- 
ising solution to the problem of - overworked 
supreme courts. 

IDEAL JUDICIAL SELECTION PLAN 

Except for minor differences, the method of 
selecting and retiring judges proposed by the 
committee is the same as that recently estab- 
lished in Missouri. There is a difference in 
the make-up of the nominating commissions, 
and part of the appointments, instead of being 
made by the governor, are by the chief justice, 
as originally suggested by Albert M. Kales in 
1914. Periodic confirmation at the polls, with- 
out competition from other candidates, follows 
the same form. 

A comparison of the Minnesota project with 
the Missouri judicial selection system affords a 
good view of the magnitude of the Minnesota 
undertaking. It took about five years of life- 
and-death struggle in Missouri to work out the 





Minnesota Law Review. 
2. Arthur F. Kingdon, ‘The Trial Justice System 
of Virginia,” 23 Jour. Am. Jud. Soc. 216. 
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plan and get it into the constitution and then 
nail it down a second time after its enemies 
succeeded in raising the issue again. The same 
amount of effort, or more if necessary, in put- 
ting over this judiciary article, will give Min- 
nesota not only a judicial selection system as 
good as Missouri’s, but a minor court system 
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as good as Virginia’s, business administration 
equal to that of the United States courts, along 
with a court organization matched by no other 
state, full and adequately-implemented rule- 
making power, and other advantages just de- 
scribed. Here is a goal worthy of the best 
efforts of an ambitious state bench and bar. 





Text of Proposed Minnesota Judiciary Article 


The general court. Section1. There is here- 
by created The General Court of Minnesota, 
which shall have all of the jurisdiction at any 
time vested in the courts of this state. It shall 
have divisions to be known as the supreme 
court, district court, and county court. 


Supreme Court. Sec. 2. The supreme court 
shall consist of a chief justice, six associate 
justices, and such additional associate justices, 
not exceeding two, as may be provided by law. 
It shall have appellate jurisdiction in all cases 
and such original jurisdiction as is provided by 
law. It may sit in divisions of not less than 
three members. It may prescribe, for all di- 
visions of the general court, rules of practice 
and procedure and of evidence, and may dele- 
gate to the other divisions or to the administra- 
tive council such rule-making power as it deems 
expedient. The supreme court shall have a 
clerk, a reporter, and a marshal. These officers 
and the state librarian, and the clerical forces 
of their offices, shall be appointed by it and 
hold office at its pleasure. The chief justice 
and associate justices in office at the taking 
effect of this amendment shall be respectively 
the chief justice and associate justices here- 
under until the expiration of their respective 
terms. During a vacancy in the office of chief 
justice or the inability of the chief justice to 
serve, the duties of that office shall be dis- 
charged by the associate justice senior in serv- 
ice. 


District Court. Sec. 3. The district court 
districts shall correspond with the judicial dis- 
tricts existing at the taking effect of this 
amendment, subject to the powers of the ad- 
ministrative council. All judges of the district 
court, and all judges of the probate court in 
counties embracing a city of the first class, 
in office at the taking effect of this amendment, 
shall be judges of the district court hereunder 
in their respective districts and shall hold office 
until the expiration of their respective terms. 
Otherwise the district court shall have the num- 
ber of judges provided by law. 


Subject to the powers of the administrative 
council, the district court shall have jurisdiction 
in all civil cases where the amount in contro- 
versy exceeds five hundred dollars and in all 
criminal cases, and in all counties embracing 
a city of the first class shall have jurisdiction 
of the estates of deceased persons and of the 
persons and estates of insane persons and per- 
sons under guardianship. It shall have such 
appellate jurisdiction as may be conferred upon 
it by the administrative council, with approval 
of the supreme court. 


County Court. Sec. 4. There shall be in each 
county a county court. Subject to the powers 
of the administrative council, it shall have 
jurisdiction of civil cases where the amount in 
controversy does not exceed one thousand dol- 
lars; of cases of unlawful detainer; of the 
estates of deceased persons and of the persons 
and estates of insane persons and persons under 
guardianship except in counties embracing a 
city of the first class, and, concurrently with 
the district court, of all criminal cases where 
the punishment for the offense involved does 
not exceed ninety days in jail or a fine of one 
hundred dollars. The county court shall have 
aS Many judges as are provided by law, but all 
judges of municipal courts who are lawyers 
and, except in counties embracing a city of the 
first class, all judges of the probate court in 
office at the taking effect of this amendment, 
shall be judges of the county court in their 
respective counties until the expiration of their 
respective terms. Any judge of the county 
court in office by virtue of previous occupancy 
of the office of judge of probate court or by sub- 
sequent retention, but who is not a lawyer, shall 
have authority to act only in the matter of 
estates of deceased persons and of the persons 
and estates of insane persons and persons under 
guardianship. 


Magistrates in villages and cities except 
cities of the first class. Sec. 5. In any village 
or city, except cities of the first class, the ad- 
ministrative council, upon petition of the mu- 
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nicipal council and upon a showing of reason- 
able necessity therefor, shall by order establish 
one or more offices of magistrate of the county 
court for such municipality. Without such 
action any judge of municipal court in office 
at the taking effect of this amendment, except 
in cities of the first class, who is not a lawyer, 
shall become a magistrate of the county court 
for the municipality in which he held office, and 
until otherwise provided by ordinance of the 
municipality shall receive the salary previously 
received as judge of the municipal court. Mag- 
istrates shall have such minor civil and crim- 
inal jurisdiction as may be determined by the 
administrative council. Except as in this sec- 
tion otherwise provided, magistrates shall be 
appointed by the district court of the district 
in which the municipality to be served is situ- 
ated, and all magistrates shall hold office with- 
out term at the discretion of the respective dis- 
trict courts. Any office of magistrate may be 
discontinued by order of the administrative 
council upon petition of the municipality 
affected. 


Eligibility for service — assignment thereto. 
Sec. 6. Every member of each division of the 
general court shall be eligible for service in any 
other division and in any district or county of 
any division. Assignment to such service may 
be made in accordance with rules of the ad- 
ministrative council. 


No judicial action void for lack of jurisdic- 
tion. Sec. 7. The jurisdiction herein expressly 
conferred upon the several divisions of the gen- 
eral court shall not be exclusive, and no judicial 
action taken by any division which is beyond 
the jurisdiction expressly conferred herein or 
hereafter expressly conferred by the admin- 
istrative council shall be void for want of juris- 
diction, but any case brought in any division 
which is beyond the jurisdiction so expressly 
conferred shall be transferred to the proper 
division. 

Clerks and reporters of district and county 
courts. Sec. 8. There shall be in and for each 
county a clerk of the district court, and each 
such clerk in office at the taking effect of this 
amendment shall continue in office until the 
expiration of his term and thereafter until re- 
moved by the court for cause. The successor 
of a clerk shall hold office by appointment by 
and at the pleasure of the court. There shall 
be a clerk for each county court, who shall be 
appointed by and hold office at the pleasure of 
such court. The offices of clerk of district and 
county courts may be held by the same person. 
There shall be a reporter for and appointed by 
each judge of the district court, and such re- 
porters for county courts as may be provided 
for by the administrative council. 


Administrative council — administrative di- 
rector. Sec. 9. There is hereby created an ad- 
ministrative council consisting of three repre- 
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sentatives of each division of the general court. 
The chairman of the council shall be the chief 
justice or some member of the supreme court 
designated by him. The representatives of each 
division shali be elected by and from the mem- 
bers of that division for terms of two years. 
The manner of election shall be prescribed by 
the supreme court. The council shall have sup- 
ervision of the administrative organization and 
operation of the general court and its various 
divisions, and may prescribe the duties of the 
administrative and clerical personnel thereof. 
It shall appoint a lawyer as the administrative 
head of the general court, who shall be known 
as administrative director. He shall have di- 
rection of all administrative matters pertaining 
to the general court, including its various di- 
visions. He shall be suject to the authority of 
the administrative council, which shall more 
particularly define his duties. 

The council shall have power, by rules ap- 
proved by the supreme court, to alter the juris- 
diction herein conferred upon the district and 
county courts; to make provision for review, 
by the district courts of districts having three 
or more judges, of defined classes of orders, 
decisions, and judgments of the county and dis- 
trict courts, and to condition the right of appeal 
in such cases to the supreme court upon leave 
of that court; to create subdivisions or depart- 
ments of the district and county courts, dis- 
tribute the judicial business of such courts be- 
tween such subdivisions or departments, and 
make provision for the assignment thereto of 
the judges to preside therein; to designate the 
places for the sessions of district and county 
courts and of the offices of the clerks thereof; 
to change the number and boundaries of dis- 
trict court districts, without, however, vacating 
the office of any judge during his term, and, 
with the concurrence of the governing bodies 
thereof, to merge two or more counties into one 
county court district. 


Rules—filing—effect. Sec. 10. All rules of 
the supreme court and of the administrative 
council adopted pursuant to the authoritv con- 
ferred by this article, and all rules adopted by 
other divisions of the general court pursuant 
to authority delegated by the supreme court. 
shall be filed in the office of the secretary of 
state, and thereupon shall have the force and 
effect of law and shall supersede all statutes and 
laws inconsistent therewith. 


Eligibility—compensation. Sec. 11. Except 
as herein otherwise provided, only lawyers shall 
be eligible to judicial office. No member of any 
court taking office after the effective date of 
this amendment shall hold such office after 
reaching the age of seventy years. All mem- 
bers shall receive the compensation provided by 
law, which shall not as to any member be di- 
minished during his term of office. No mem- 


ber shall be compensated, in whole or in part, 
by fees. 
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Members of supreme and district courts to 
hold no other office. Sec. 12. No member of 
the supreme court or of the district court shall 
during his incumbency hold any office under the 
United States or any other office under this 
State, nor shall he hold any non-judicial elec- 
tive office under this State within one year after 
the expiration of his term or his resignation 
from office. Any member of such courts who 
shall during his incumbency become a candidate 
for any office contrary to the prohibition of this 
section shall thereby vacate his judicial office. 


Retirement for disability. Sec. 18. Every 
judicial officer who shall become permanently 
incapacitated to discharge the duties of his of- 
fice shall resign or be retired. All questions 
of incapacity shall be investigated and de- 
termined by the administrative council, and if 
it shall find permanent incapacity to exist it 
shall serve a copy of its findings upon the mem- 
ber in question. If he shall not within thirty 
days thereafter resign he shall be retired by 
order of the council, and such retirement shall 
create a vacancy to be filled according to the 
provisions of section 16 hereof. 


Retirement compensation. Sec. 14. Upon 
retirement at the age of seventy years, or upon 
resignation or retirement under section 13 
hereof, each member of the general court, other 
than magistrate, who shall have served not less 
than ten years in judicial office in this state 
shall receive for life as retirement compensa- 
tion one-half the salary of his office at the time 
of his retirement and such additional amount 
as may be provided by law. 


Selection and tenure. Sec. 15. There shall 
be a district judiciary nominating commission 
of five members in each judicial district, three 
of whom shall be lawyers residing in the dis- 
trict, elected by the members of the bar of the 
district, and two of whom shall be laymen resi- 
dent in the district and appointed by the gov- 
ernor. The commission shall designate one of 
its members as chairman. The chairman of all 
district judiciary nominating commissions shall 
constitute a supreme court nominating commis- 
sion. The term of members of the nominating 
commissions shall be fixed by the administrative 
council. 

When a vacancy occurs in the office of a judge 
of the district court, the district judiciary 
nominating commission of the district shall 
choose and submit to the chief justice three 
nominees, from whom the chief justice shall 
fill the vacancy. When a vacancy occurs in the 
supreme court, the supreme court nominating 
commission shall choose and submit to the gov- 
ernor three nominees, from whom the governor 
shall fill the vacancy. When a vacancy occurs 
in the office of a judge of a county court, the 
members of the bar of such county shall choose 
and submit to the chief justice three nominees, 
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from whom the chief justice shall fill the 
vacancy. 

Rules of procedure for the nominating com- 
missions and for nominations of judges of the 
county courts shall be prescribed by the admin- 
istrative council. 

Each member of the general court appointed 
pursuant to this section shall hold office until 
the first Monday in January following the gen- 
eral election which occurs next after the ex- 
piration of two years of tenure in office. Not 
less than sixty days prior to the last general 
election preceding the expiration of his term, 
any member, whether in office by appointment 
under this section or by virtue of incumbency 
at the taking effect of this amendment, may 
file, as provided by law, a declaration of can- 
didacy to succeed himself. If no such declara- 
tion is filed, the resulting vacancy shall be 
filled by nomination and appointment as here- 
inbefore provided. If such declaration is filed, 
the name of the member shall be submitted to 
the voters of the state, district, or county to 
which his office pertains at such general election 
by a separate judicial ballot, without party 
designation, styled in substance as follows: 

“Shall Chief Justice, Justice, or Judge 
—————— of the supreme court (or dis- 
trict or county court) be retained in office? 
Yes 
No ———- 

If a majority of those voting on the question 
shall vote against the retention of the candi- 
date, then upon the expiration of his term 
a vacancy shall exist which shall be filled by 
nomination and appointment as hereinbefore 
provided. If a majority of those voting on the 
question vote in favor of the retention of the 
candidate, then he shal] remain in office for a 
term beginning on the succeeding first Monday 
in January as follows: In the case of the chief . 
justice or an associate justice of the supreme 
court, ten years; in the case of a judge of the 
district court, eight years; in the case of a 
judge of the county court, six years. 


Statutes and rules to continue in effect. Sec. 
16. Until otherwise provided by law or by rules 
of the supreme court or of the administrative 
council, all statutes in force at the taking effect 
of this amendment applicable to the supreme 
court, district court, or probate court, so far as 
consistent herewith, shall be applicable respec- 
tively to the supreme court, district court, and 
county court hereunder, and, until otherwise 
provided by rules of the supreme court, the 
rules of practice and procedure in force at the 
taking effect of this amendment, so far as con- 
sistent herewith, shall continue in effect. 


Effective date of amendment. Sec. 17. This 
amendment shall become effective on July 1 of 
the year following its adoption. Thereupon 
Article VI of the constitution as previously in 
effect shall stand repealed. 
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The Problem of Reducing the Volume of Published Opinions* 


JUSTICE JOHN D. MARTIN+ 


“Within my own observation, more miscarriages of justice have resulted from 


delayed decision than from insufficient deliberation. 


The average lawsuit 


does not become easier to decide correctly by to much mulling over it.” 


IT CANNOT BE DENIED that a problem exists. 
The voice of the American Bar is vigorously 
asserting that it does. In current law journals 
and periodicals, and in speeches at bar meet- 
ings, lawyers are admonishing judges that the 
problem has become acute. The lawyers are 
praying for general relief from the ever in- 
creasing landslide of published opinions. 

It must be conceded that no lawyer can 
possibly read, even sketchily, and with the aid 
of daylight savings’ time, the mass of pub- 
lished opinions of courts and administrative 
tribunals, the acts of Congress and those of 
state legislatures, and the myriad decisions, 
orders, promulgations, rules and regulations 
of government administrators with which a 
well-rounded practitioner must be conversant. 

Diligent study will not enable a pragmatic 
practitioner to keep abreast of the day to 
day opinions authoritative in his field of work. 
The avalanche of opinions from the judicial 
mountainside has rolled down with such mo- 
mentum that he, too, has been buried alive. 
I plead personally guilty of having given the 
avalanche more than a gentle push. 

During the present term, I have written for 
publication twenty-one opinions for our court, 
and shall probably be assigned five more. 
Should I be, my total published opinions for 
a period of one year would aggregate twenty- 
six. As listed in 123 Federal Second Reporter, 
fifty-seven United States Circuit Judges are in 
active commission. There are five judges of 
the Court of Customs and Patent Appeals 
whose opinions are published in the same re- 
ports containing the opinions of the Cir- 
cuit Courts of Appeals. If my personal opin- 
ion-factory production is equal to the general 
average, 1,612 opinions will be published in 
Federal Second as the gross production for 
one year. Conservatively estimating that each 





*An address delivered May 6, 1942, when the Sixth 
Circuit Judicial Conference was held in Cincinnati. 
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of the highest state courts has an average 
membership of six judges, and that each judge 
writes twenty-six opinions per year, 7,488 
opinions would be published annually by the 
highest state courts. 

Upon my hypothetical calculations, the opin- 
ions published in Federal Second added to 
those of the highest state courts would reach 
the prolific total of 9,100 per year—the stag- 
gering number of 91,000 opinions in a decade. 
Some adventurous soul might say that this is 
61,000 opinions too many. 

Be it remembered, moreover, that the opin- 
ions of the state intermediate appellate courts 
have been omitted from calculation; not because 
they are unimportant (See West v. American 
Telephone and Telegraph Company), but be- 
cause I am not in possession of sufficient data 
from which to make calculation. It is, of 
course, well known that the opinions of most 
of these state courts are published in bound 
lawbooks, and add to the burden upon both 
the purse and the time of the lawyer. 

Many of you would be more capable of esti- 
mating the average number of opinions pub- 
lished by district judges in Federal Supple- 
ment that I would be. My own average as a 
district judge was around seven such opin- 
ions a year. If this figure is adopted as a 
criterion, the 178 district judges in active com- 
mission plus the five judges of the Court of 
Claims would contribute 1,281 opinions to 
Federal Supplement annually. 


RELIEF SHOULD NoT BE DENIED 


My individual view is that the lawyers’ 
prayer for general relief from the continued 
accumulation of published opinions should not 
be denied. Both state and federal judges are 
vested with the power to grant relief; but, in 
a conference of federal judges, the problem of 





of his address. 
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ways and means of accomplishing curtailment 
would well be delimited within the confines of 
their own jurisdiction. So, I shall speak within 
such delimitation. 

United States district judges have the means 
with which to make the first contribution. 
Succinct conclusions of law with adequate cita- 
tion of authority usually reveal the rationale 
of decision as distinctly as would a labored 
opinion. Every present or former district 
judge is well aware that the pressure of keep- 
ing current with the trial of cases leaves little 
time for careful opinion writing. His good 
judgment convinces him that it is more im- 
portant to try cases promptly than it is to 
postpone trials for the purpose of writing 
erudite opinions. But now and then an excel- 
lent opportunity is presented for a district 
court opinion of far-reaching effect. 

The district court is the firing-line court. 
In action, the district judge must often shoot 


from the hip. Should he, once in a blue moon, - 


miss the mark, which a more deliberate aim 
would have hit, he has at least not lost the bat- 
tle of promptitude in decision. Next to just 
decision of cases, timeliness of judgment is the 
most important consideration in the practical 
administration of justice. Within my own ob- 
servation, more miscarriages of justice have 
resulted from delayed decision than from insuf- 
ficient deliberation. The average lawsuit does 
not become easier to decide correctly by too 
much mulling over it. 

In reviewing tribunals, more deliberate 
processes of study are essentially expected and 
required. But, even so, cumulative opinions 
should not be exacted as proof of deliberation. 
The court of appeals for this circuit has, by fre- 
quent affirmance on order, already contributed 
in some measure to reduction of the number of 
appellate court opinions. It should be known, 
however, that the order has been entered only 
after the record, briefs and authorities have 
been examined with the same particularity as 
if an elaborate opinion had been the resultant. 

Last year, in a controversy between a jabber- 
ing inventor and a fast-talking salesman, the 
wise and witty senior among the district 
judges of the Sixth Circuit delivered an oral 
opinion so graphic in descriptive power that we 
could almost hear the chattering contestants 
trying to outtalk each other. Any opinion of 
affirmance written by us would have fallen flat. 

At the February session, we were confronted 
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with a formidable looking six-volume record in 
an appeal from the just and able chairman of 
the program committee. Painstaking study of 
the entire record, briefs and cited authorities 
resulted in the unanimous conviction of our 
court that His Honor had so accurately ana- 
lyzed the complicated issues that no opinion 
was necessary. The decree was affirmed on per 
curiam order. 

The two instances mentioned are merely il- 
lustrative of the excellent work of all the dis- 
trict judges in this circuit in making possible 
the omission of formal opinions in numerous 
appealed cases. 

The judges of the United States Circuit 
Court of Appeals with a common will, could 
readily find ways to reduce the volume of pub- 
lished opinions. The way of one judge might 
cross the path of another, but after a cross- 
roads conference, the judges, each on a slightly 
deviated course, would doubtless be seen travel- 
ing together to the common objective. 


PRACTICAL MEANS OFFERED 


The first signpost on the highway to opinion 
reduction points to a simple order of affirmance, 
without opinion, in a case in which the findings 
of fact are based upon substantial evidence and 
the conclusions of law are correctly drawn and 
clearly stated, whether or not the district judge 
has filed a written opinion. The rare exception 
to total abstinence from affirming opinions 
might well be cases of genuine first impression, 
presenting real rather than pseudo novelty. 
Some thoughtful skeptics still string along with 
Solomon, despite the modern judicial trend to- 
ward discovery of something new in juris- 
prudence every time the sun rises on a justifi- 
able controversy. An old principle in a new 
dress is still the same old schoolteacher. An 
old legal principle retains its antiquity, whether 
dressed in a trousseau of words or in a bare- 
back rider’s costume. 

A great salvage of printer’s ink and white 
paper would result from abstention from long 
fact opinions directing enforcement of the or- 
ders of the National Labor Relations Board and 
other administrative agencies. The reports al- 
ready have been burdened with too many vol- 
uminous discussions reviewing findings of fact, 
conclusions of law, decisions and orders of the 
labor board. Rarely is a case now presented in 
which the writing of a fact review, followed by 
restatement of pronouncements of the Supreme 
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Court, could flash new light upon a well-illum- 
inated subject. Our most limited power of re- 
view has been repeatedly emphasized by the 
highest tribunal. 

Tax litigation constituted approximately 
twenty percent of our case load during the cur- 
rent term. The majority of these tax cases 
reach us on petitions for review of decisions of 
the Board of Tax Appeals, which, in all but 
name, is essentially a court. The members of 
the board are experts in their field. Their opin- 
ions are generally concise, but sufficiently 
comprehensive. They are published and, there- 
fore, accessible. When the court of appeals 
agrees with the reasoning and conclusions of 
the board, an order of affirmance is the order 
of the day. In practice, our court has entered 
many such orders. I think the percentage 
could be increased. When the Board of Tax 
Appeals is reversed, an opinion is generally in- 
dicated in view of the technical nature of the 
subject matter. 

The number of published opinions could be 
decreased if federal judges would refrain from 
writing them in diversity of citizenship cases 
involving only the pronouncement and applica- 
tion of settled local law. The function of fed- 
eral judges in such cases has been reduced to 
the role of mere annotators of state law, which 
they cannot authoritatively declare. But, in 
this type of case, an opinion may not always be 
avoided. In order to make clear the ratio 
decidendi, it is often necessary to write a full 
opinion. The decisions must be reviewed, in 
order to reveal that there is no controlling state 
authority. Then must follow a discussion of 
the applicable law. 


JUDGES ARE NOT SENSITIVE 


An advocate of opinion crop reduction in 
cases where judgments below are reversed 
plows more controversial ground. The prevail- 
ing view seems to be that opinions should be 
written in nearly all such cases. Personally, I 
favor no rule of thumb. It is true that where 
a reviewing court disagrees with a trial court 
upon determinative issues of law, the exposi- 
tion of the divergent view is more frequently 
necessitated than is explication where the two 
tribunals are in accord. But, if the ground for 
reversal can be made crystal clear by a mere 
order, why write an opinion? Certainly not 
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because district judges are supersensitive. 
Temperamentally, district judges are, in my ob- 
servation, broad-minded, case-hardened, forth- 
right men, who would never attribute reversal 
of their judgments and decrees by orders rather 
than by opinions to any discourtesy or lack of 
respect from brethren as liable to human error 
as themselves—as the Supreme Court fre- 
quently attests. 

When a case is reversed upon the facts, what 
contribution to the sum total of jurisprudence 
is made by lengthy factual discussion in pub- 
lished opinion form? A purely fact opinion, 
resolving no conflict of law, is of no practical 
or authoritative importance in the adjudication 
of other fact cases. Comparison of the facts of 
one case with the facts of other cases is much 
like comparing fingerprints under the Bertillon 
system. Always, there are distinguishing 
whorls, or other differentiating marks. 

Judges well know that eyestrain to perceive 
resemblances often beclouds vision for essential 
differences, and therefore search for differ- 
ences, which are invariably found. Lawyers 
long ago learned that decisions are not gained 
on the facts of other cases; and that he who is 
cast in his suit is thrown either by the weight 
of evidence adduced by his adversary, or by 
the light weight of his own. 

The mere statement in a court order that the 
reviewing court finds insufficient substantial 
evidence to support the findings of fact upon 
which the trial court rested judgment should 
be as elucidating to the parties, the lawyers and 
the trial judge, already familiar with the facts, 
as would be a lengthy discussion. Every experi- 
enced trier of fact knows that there is no 
logistic open sesame to absolute certainty in 
drawing inferences from circumstantial evi- 
dence. When, after mature deliberation, two 
men differ in their inferences, rhetoric in all 
its forms will never convince either that the 
other is right. What to one judge seems sub- 
stantial evidence may to another appear flimsy; 
and that’s the Alpha and Omega of it. It may 


be safely assumed that, in every instance where 
the letters of the alphabet have been sparingly 
used in a reversal upon the facts, the review- 
ing court has, nevertheless, carefully read and 
considered the record before reaching final dis- 
agreement with the inferences drawn by the 
district judge. 
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Should published opinions be cut to one-third 
of the current number, there would remain 
abundant opportunity for wide-spread judicial 
pronouncement. An ever evolving fresh stream 
of ideas enacted into the law of the land con- 
stantly requires of the courts exercise of the 
interpretative function. Today, construction 
of statutory law exacts of the judge keener 
analytical power, more profound knowledge and 
deeper understanding than is demanded in the 
application of the principles of the common 
law. To construe a new statute or a binding 
regulation, the jurist must have care that mere 
freshness in words is not deceptive of oldness of 
origin. For interpretation of its true mean- 
ing, a new law must be studied in its historical 
setting. Scholarly research is the first chore 
of the judge; clear convincing expression is his 
last task. Though a layman once said that 
words are used only to conceal thought, words, 
to the judge, are the stones with which he 
builds the structure of his opinion. A great 
opinion, like a great cathedral, is not built by 
a hasty throwing in of stones. Time is of the 
essence in good opinion writing. Its conserva- 
tion by resistance of the urge to write an opin- 
ion in every case is the price which the judge 
must pay for his best possible product. 

Far more important than worthwhile opinion 
writing by an appellate court judge is full con- 
sideration by him of the facts and the law of all 
cases in which he sits. Because he is not des- 
ignated as the opinion writer in a particular 
case in no whit lessens his responsibility for 
correct decision. 

It is only frank to say that, if too many opin- 
ions are assigned to each individual member of 
a court of appeals, the inevitable result will be 
that insufficient consideration can be given by 
the judge to those cases in which he is not 
selected to write an opinion. 

He will, of course, work by night as well as 
by day in his conscientious effort to perform 
his duty. But, again, time is of the essence; 
and lack of time is an insurmountable limita- 
tion upon all human endeavor. 

Reduction in the number of opinions reported 
in the case books is not the only method for 
avoidance of a surplusage of judicial utterance 
in print. A trend to shorter opinions would be 
an efficient adjunct; and massive thought may 
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be often revealed in a few choice words. Many 
experienced opinion writers have asserted that 
a short opinion is harder to write than a long 
one. I concur. Certainly, the process of writing 
the shorter opinion requires closer concentra- 
tion, choicer diction better organized thought, 
and more toil and sweat—if not blood and tears. 


BREVITY Is A VIRTUE 


The short opinion would seem to be the bet- 
ter vehicle for conveying jurisprudence to 
farther distances. Short opinions are more 
easily and generally read than are the longer 
ones. The affection of the American people for 
short movie newsreels, crisp radio broadcasts, 
pictorial essays, novelettes and tabloid news- 
papers, weekly condensed news magazines and 
readers’ digests, certifies a universal demand 
for brevity in a swift-moving age. This jerky 
intellectual trend may be a deadly virus, but 
even so it has infected our countrymen, includ- 
ing some lawyers and judges. I, for one, have 
received my shot. I do not infer that judges 
should become journalistic in style; but I do 
mean that there is no answer to boredom. 
Reading, as well as writing, a long opinion may 
sometimes bore even a judge. 

Despite my belief that we should strive earn- 
estly to curtail production of published opin- 
ions, no advocate for economy of words could 
ever convert me to the view that a lawsuit 
should be decided without clear revelation of 
the grounds of decision. If the manufacture 
of more tomes of law be the appropriate means 
to the end of preserving individual freedom of 
judicial expression, I say bring on new chapels 
of printers. Let there be no unsolved mys- 
teries in the courts. Reasons for the decision 
of cases should be always unmistakably clear. 
And each judge to his own style; for, as has 
been well said, in writing, style is the man. 

Nor would I advocate arbitrary limitation in 
any form upon the writing or publication of 
opinions, or upon their length. May American 
judges ever remain free and untrammeled in 
the promulgation of their individual views. 
Destroy their freedom of expression in pub- 
lished reports and you destroy their medium of 
effective protest against infringement of the 
lawful and constitutional rights of a free 
people. 
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Missouri Victory Speeds National Judicial Selection Reform 


JOHN PERRY Woop* 


IN NOVEMBER of 1940 the people of Missouri, 
by a plurality of 95,000 votes, adopted the Mis- 
souri Plan for the non-partisan selection of 
judges. Immediately, even before the amend- 
ment adopted went into effect, the political ring 
in Missouri put through the legislature, in its 
final days, a resolution proposing an amendment 
to repeal the amendment adopted. This amend- 
ment, at the election of November 3, 1942, was 
defeated by a plurality of 173,000 votes. This 
greatly increased majority is highly significant 
of two things: 

1. The people, when properly informed, are 
anxious to do away with the evil effects upon 
the courts of direct election of judges. 

2. It is entirely possible, by proper effort in 
any state where direct election prevails, to 
awaken the people to the need and effect of a 
sound substitute for direct election. 

Naturally, the voters of Missouri, having so 
recently spoken upon the subject, resented the 
efforts of politicians to re-take the opportunity, 
through the processes of direct election, to place 
judges under political obligation and thus in- 
fluence judicial decision. A plurality of 173,000 
votes in 1942, as against the plurality of 95,000 
in the presidential year when many more votes 
were cast, is proof conclusive of the intelligent 
interest of the voters in the better administra- 
tion of justice. 


NON-PARTISAN PRIMARY FAILS 


The result in Missouri has revived the cour- 
age of those people in many other states who 
have worked over the years to find and effectu- 
ate a satisfactory substitute for direct election. 
The evils of the elective process, applied to the 
judges, have become more and more apparent 
through the years. The non-partisan primary, 
by trial in various states, has been demon- 
strated a failure. It has only immersed the 
judges more deeply in politics, requiring each 
judge to build up his own political and pub- 
licity machine and even to give thought to the 
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effect of his judicial decisions upon his political 
future. 


It is not suggested that many judges have 
consciously moulded their judgments to political 
ends. Some very definitely have. The fact that 
any may, condemns any system that encourages 
the thought in the mind of any judge. In con- 
sequence, the victory in Missouri of the effort 
to take the judges out of politics has awakened 
widespread interest throughout a large number 
of the states where direct election of judges 
prevails. 


TERMS OF THE PLAN 


The Missouri amendment adopted in 1940 
provides that whenever a vacancy exists in the 
supreme court or in the courts of appeals or in 
the circuit and probate courts of St. Louis and 
Jackson County, a non-partisan, non-salaried 
nominating commission, composed of both lay- 
men and lawyers, shall nominate to the gov- 
ernor three candidates for appointment, and the 
governor must appoint one of these nominees. 
The appointee, after a period of twelve months, 
and each of the judges of the courts mentioned, 
at the expiration of his term, goes before the 
people upon his record and with no competing 
candidate. The people vote whether or not the 
judge shall be retained in office. 


If the vote be against retention, a new judge 
must be nominated and appointed and after 
serving the trial period must go before the 
people for confirmation or rejection of the ap- 
pointment. The amendment specifically pro- 
hibits judges from contributing to or holding 
office in any political party or organization and 
from taking part in political campaigns. 

The amendment is applicable to the judges 
of the circuit courts of the two most populous 
circuits, those in which are situated St. Louis 
and Kansas City, and where the court house 
rings and political machines in the past have 
wielded vast power in nominating and electing 
judicial candidates of their own choosing. It 
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provides that the people of the other circuits, 
mainly rural, may, by their vote, make the 
amendment applicable. 

The nominating commissions are composed of 
lawyers elected by the bar of the state as to 
the supreme court, and the circuit bars as to 
the respective circuits, of laymen appointed by 
the governor and for staggered terms so that 
after the first appointments no governor is 
likely to have the opportunity to nominate 
more than one lay member of the commission, 
and of the chief justice.! 

Although so short a time has elapsed since 
the arnendment was adopted, gratifying results 
already are apparent. 

The commissions selected are composed of 
outstanding non-political men. The nominees 
selected by them have been outstanding. No 
unsatisfactory appointment has been made. 
The judges have been relieved of political bur- 
dens and importunities. In consequence, they 
are able to give their full time to their judicial 
work, are working harder, display that inde- 
pence of thought and action so essential to cor- 
rect judgment, and the litigants are actually 
getting better and more expeditious justice. 
The judges know that when their terms expire 
it is their records that will continue them in 
office or defeat them, and that the decision will 
be by the people of the state and not by a polit- 
ical boss or a party convention. 

Such fact enables and encourages even the 
natural politician to become a good judge. 
Whereas, under the old system not a few trial 
judges, instead of sustaining demurrers, 
granting non-suits and directing verdicts 
where the facts and law demanded it, adopted 
the politically safer practice of relieving them- 
selves of every possible responsibility and sub- 
mitting everything to the jury, since the 
adoption of the amendment, according to all 
reports, this hesitancy and the political fear 
that engendered it almost entirely have disap- 
peared and judges are now “calling them as 
they see them.” In a word, the office of judge 
is no longer a “hazardous calling.” 


JUDGES Do BETTER WORK 
Judges, in the nature of things, become with 


1. For the details of the Missouri amendment, as 
well as for the plans in effect and proposed in all the 
states see the Reports of the American Bar Associa- 
tion, Committee on Judicial Selection and Tenure, as 
published in the ABA annual reports for 1937 to 1942, 
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experience better judges if the political handi- 
cap is removed. The amendment adopted in 
Missouri already has proven this point. This 
fact has been responsible for proposals for a 
like reform in at least six states wherein pre- 
viously the attempt was regarded as hopeless. 
In seventeen other states movements have been 
afoot for some time looking toward the adop- 
tion of the American Bar Association plan of 
which the Missouri amendment is the first suc- 
cessful exponent. 


Thus it may be seen that the old line politics- 
for-profit crowd in the Missouri legislature 
who proposed the repealing amendment per- 
formed a real service to the country. They 
gave to the people of Missouri the opportunity 
the second time, and by an overwhelming ma- 
jority, to reject the idea of continuing or re- 
turning to the ills of direct election of judges. 
They emphasized to the bar and the intelligent 
laity of the other states the fact that reform 
in methods of judicial selection is not impossi- 
ble but can be accomplished if men of good 
will and who hate injustice will only bestir 
themselves. 


STATE-WIDE COOPERATION 


In Missouri, although the first proposal came 
from the Bar Association of St. Louis, the 
amendment in its final form was the work of 
the Missouri Institute for the Administration 
of Justice, which sponsored the amendment 
and conducted the campaign for it. This In- 
stitute is a state-wide organization composed 
of approximately 3,000 lawyers and 20,000 
other public-spirited men and women in all 
parts of the state. The Institute organized 
committee in virtually all of the 114 counties 
of the state. The plan finally came to have the 
support of practically every important lay and 
professional organization in the state. 

These forces, working together under intel- 
ligent direction, were able not only to accom- 
plish the adoption of the amendment in 1940, 
but succeeded in 1942 in trouncing the politi- 
cians and the self-seekers even more soundly. 


inclusive. The text of the Missouri amendment is re- 
printed in 24 Jour. Am. Jud. Soc. 194, April, 1941. See 
also “Elements of Judicial Selection,” ABA Journal, 
July, 1938, and “Basic Propositions Relating to Judi- 
cial Selection,” ABA Journal, February, 1937. 
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Measures to Relieve Shortage of Jurors Proposed 


With seven million men under arms and 
more millions hard at work in the war indus- 
tries, the maintenance of jury trial has be- 
come increasingly difficult. Efforts to meet 
the shortage of jurors by encouraging waiver 
of jury trial and the use of majority verdicts 
have been reported, but the scarcity con- 
tinues to grow more acute. 

The Administrative Office of the United 
States Courts has been hampered in dealing 
with this problem by the conformity principle 
under which the standards for federal jurors 
are the same as those for jurors in the state 
courts of the same locality. Every state has 
its own list of jury exemptions, all of them too 
long, all of them exempting too many of the 
better class of people, and too many without 
logical foundation. 

A discussion of jury problems at the Con- 
ference of Senior Circuit Judges in Septem- 
ber, 1941, resulted in the appointment of a 
committee composed of District Judge John C. 
Knox, chairman, and District Judges Harry E. 
Watkins, Walter C. Lindley, Colin Neblett and 
James M. Proctor to investigate the need of 
improvement in jury selection. The report 
of that committee, published last November, 
contains a wealth of constructive suggestions, 
with drafts of proposed legislation, to relieve 
the shortage of jurors and to correct numer- 
ous long-standing weaknesses in the system. 

The proposed act of Congress sets up a uni- 
form standard of qualifications for jurors in 
federal courts regardless of state practices. 
Only six exemptions are listed—those who have 
been convicted of serious crimes, the illiterate, 
those disablea by age or infirmity, certain 
public officials, members of the armed forces, 
and those who have served on juries within 
the preceding two years. Broad powers are 
given the judges to excuse any persons “or 
class of persons” when the public welfare 
seems to require it. 

This act, if passed by Congress, will relieve 
the shortage of jurors and improve the federal 
juries by bringing into them intelligent and 
able men now exempted and will permit the 
use of women on federal juries in the twenty 
states where they are now disqualified and in 
the sixteen other jurisdictions where they are 


now eligible but may claim exemption. On 
the other hand, it will permit the wholesale 
excusing of workers in essential war indus- 
tries. 

Further recommendations are that jurors 
not be required to serve longer than two 
weeks, that they receive more adequate reim- 
bursement for costs of travel and subsistence, 
and that the cost and difficulty of transporta- 
tion be considered in determining the parts 
of the district from which jurors are drawn. 
The report also recommends the use of per- 
sonal interviews and questionnaires to deter- 
mine the fitness of prospective jurors, the use 
of a pamphlet of general instructions to 
jurors, and that jurors be allowed to ‘take 
notes. 





Omit Statement of Facts from Unimportant 
Opinions 


With the recent revival of interest in reduc- 
ing the volume of American case law, it seems 
desirable to reprint the following pertinent sug- 
gestion of Chief Judge Carroll T. Bond of the 
Maryland Court of Appeals, first published in 
the Boston Bar Bulletin and then in this Jour- 
nal, (23:31), June, 1939: 

“Space on shelves might be saved by a prac- 
tice of withholding opinions from publication 
in cases involving no principles which need be 
stated. In some of the states there is complaint 
that opinions so filed but not given out for pub- 
lication nevertheless find their way into reports 
and briefs; but might not the result be avoided 
by confining opinions intended for oblivion to 
mere answers to the litigants without state- 
ments of the facts well known to them? In re- 
ports of a century ago opinions of judges often 
did no more, and would be unintelligible to per- 
sons other than the parties, and not available 
for publication, were it not for the introductory 
statements of facts by reporters. 

“The selection of cases for oblivion may not 
always be easy, but it can be done. Our an- 
cestors did it. In the National Intelligencer of 


March 1, 1836, Daniel Webster, in a review of 
the work of the supreme court of the United 











Fepruary, 1943] ATTACK ON LOUISIANA 
States during the term just ended, remarked 
that in sixty-five cases disposed of there were 
forty-six written opinions besides several oral 
judgments.” 





Why Not File Motions by Mail? 


From New Jersey comes word of an an- 
nouncement by Advisory Master Dougal Herr 
to the bar of four counties that because of 
transportation difficulties personal appearances 
will not be required for the presentation of ap- 
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plications and motions, subject to consent of 
the parties. 

Why must the filing of motions by mail be 
restricted to localities where there is a trans- 
portation emergency? There is need for the 
conservation of time as well as tires, and even 
though the lawyer’s office is only a block from 
the court house it should be possible to save 
time and promote convenience for all concerned 
including the court, by permitting the filing by 
mail of such motions and papers as require no 
oral argument or explanation. 





Attack on Louisiana Integrated Bar Fails 


THE SUPREME COURTS of Louisiana and 
Michigan have in recent weeks made two con- 
tributions to the case law on the inherent 
power of the courts to integrate the bar. 

This JOURNAL has already told the story of 
the integration of the Louisiana bar by the 
politically-controlled legislature in 1934 and its 
subsequent reorganization in 1940 by rule of 
the state supreme court pursuant to an act of 
the legislature memorializing the court to exer- 
ercise its inherent power for that purpose.! The 
first challenge to the new order appeared in a 
petition filed in the supreme court by Charles 
J. Mundy against the integrated bar and two 
New Orleans judges who had declined to allow 
him to appear in court until his state bar dues 
were paid. 

To prove that the question was not one of 
money, the petitioner sent five dollars to the 
local collector of internal revenue, remarking: 


“Therefore, believing that at this critical 
time in the history of my country that my 
country needs this small contribution more than 
does the Louisiana State Bar Association, of 
which I do not care to become a member, and 
denying its right to suspend my right to earn a 
living by the practice of law simply because I 
refuse to pay such dues, I am paying the $5.00 
to my government rather than to that said bar 
association, be the results come what may.” 

The court in its opinion? reviewed the cir- 
cumstances of the case and the practices of 


other states with respect to compulsory pay- 





1. See this JouRNAL, 18:110, 24:53 and 25:44. 
2. In re Charles J. Mundy, decided Dec. 22, 1942. 


ment of dues, and denied the petition. It is 
important because it is an authoritative state- 
ment by the Louisiana court that the present 
integrated bar exists by virtue of an exercise 
of that court’s inherent power. 

It might have been assumed that such 
power was recognized by the court when it 
acted on the legislature’s memorial, but there 
was an act of the legislature directing that the 
action be taken, and nobody could be sure that 
the court did not actually rely upon that au- 
thority. In fact, one sentence in the Mundy 
opinion seems to support that view: 

“In this case the tax is levied by express au- 
thority of the act of the legislature, Act 54 of 
1940, memorializing the supreme court to or- 
ganize the integrated bar under the name of 
the Louisiana State Bar Association.” 

That statement, however, was made in re- 
sponse to an argument advanced by the peti- 
tioner that neither the legislature nor the 
court had a right under the constitution to 
compel him to pay dues to that organization. 
It goes on to assert that the integration of the 
bar may be a valid exercise of the police power 
by the legislature as well as of the inherent 
power of the court over the profession. The 
validity of integration on that basis had al- 
ready been established in several western 
states.* 

A better statement of the court’s position is 
found earlier in the opinion: 





3. State Bar of California v. yoy Court, 207 Cal. 
323, 279 Pac. 432; In re Scott, 53 Nev. 24, 292 Pac, 291, 
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“The integration of the state bar, and the 
authority of the bar association to levy and 
collect annual dues for the privilege of practic- 
ing law, exists by virtue of an exercise of the 
inherent power of the supreme court to regu- 
late and control the membership in the bar of 
the state; and it had its origin in an act of 
the legislature, Act 54 of 1940.” 

The use of word “origin” in the light of the 
context must be construed as meaning that it 
was the idea and not the authority that origi- 
nated in the legislature. 

In the same connection it is interesting to 
note that on December 28 the Michigan supreme 
court in the case of Ayres v. Hadaway* held 
that a lawyer who had not paid his dues could 
not appear as attorney for a litigant. The 





4. C. C. H. Advance Sheets, 2136. 
5. See statement by Mr. Justice North, 25 Jour. Am. 
Jud. Soc. 93. For other authorities on inherent power 
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court overruled the contention that the Michi- 
gan statute authorizing the creation of the 
state bar violated the due process clause of the 
United States constitution. The court held that 
the practice of law is not a property right, and 
apparently recognized the inherent power of 
the supreme court to regulate the qualifications 
of persons for admission to the bar. 
Michigan integration, like that of Louisiana, 
“originated” in the legislature, except that the 
Michigan act purported to be a real enabling 
act. The Michigan court, however, in integrat- 
ing the state bar, expressly denied that it was 
acting under authority from the legislature. 
and always refers to the integration of the bar 
as having been done under its inherent power.® 





see In re Nebraska State Bar Association, 133 Neb. 
283, 275 N. W. 265, and annotation in 114 A.L. R. 151. 





Popular Election Tempts Judges to Advertise 


PROBABLY FEW READERS would ask for proof 
that the popular election of judges offers them 
the frequent temptation to assume a pose out 
of harmony with the decorum normally asso- 
ciated with judicial office. Nevertheless, the 
JOURNAL presents two exhibits as evidence in 
support of that proposition. 

The first is the effusion reproduced on the 
opposite page. It was the inside page of a 
folder bearing on its cover a conventional 
Christmas snow scene, and distributed rather 
widely a few years ago among friends and 
prospective voters of the Michigan county in 
which the sender, whose name has been de- 
leted, was the incumbent circuit judge hoping 
for reelection. 

The second exhibit is the following letter, 
printed in simulated typewriter type on the let- 
terhead of a Missouri law firm with a typed-in 
salutation, received by a person to whom the 
candidate was a total stranger: 


PPI, scesenenaesed 

As you doubtless know, I am the .......... 
nominee for Judge of the Circuit Court of 
County to fill one of the two va- 
cancies occuring this year. The primaries will 


be held Tuesday, August 6th, and the election 
November 5th, 1940. 
In making the race I am relying on you to 


take an active and personal interest in my 
campaign and to do all you can among your 
many friends and acquaintances in the County 
to secure as many votes as possible for me. I 
know you will do this. 

After the primaries I plan to furnish postal 
cards to my friends to be mailed out by them 
to their friends and acquaintances asking that 
they vote for me at the election. If you will 
mail out some of these postal cards I will ap- 
preciate it. Let me have your list as soon as 
possible so that I may place the order for the 
cerrect number of cards, address them and 
deliver them to you for signature. 

Enclosed herewith you will find a few cards 
for distribution. If you desire more, kindly let 
me know and I will send as many as you need. 

As each vote will count, will you not telephone 
as many of your county friends as possible ask- 
ing them to vote for me? 

If you have any other suggestions to offer I 
will greatly appreciate the same. 

With kindest personal regards, I am, 


Very truly yours, 


eceoeeceeeeesee ee eeeeeee 


That election was the last in which such a 
campaign could be carried on in Missouri, for 
on the same day the voters abolished popular 
election of judges and established the new 
judicial selection method described by John 
Perry Wood on page 142. 
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[ire should be its own excuse for being. 


He who lives it completely 
should find no need for apology. 


It is not so important to live long 
as to live well. 


You Cannot hen Virtue ithout Faring Vice 


LOVE inspires poems, paints pictures, writes songs and gives a breath 
of perfume to the flowers. 


HATE breeds passion, provokes ill-will, causes discontentment and 
dries the streams of life with its withering aridity. 


LIFE is a prayer; expectancy furnishes the theme, desire the strength, 
according to our receptive mental attitude. Spiritual heights are never 
reached until you shall have loved greatly, thought bravely and done 


courageously. 
A LIFE OF REASON is a condition of happiness — excellence is 
but the achievement of experience—the golden mean. 


IT should be man’s highest ambition to transmit ancestral honors to 
posterity. He should be wakeful to eternal destiny if he would know 
the magnitude of things. Each day should be lived anew with wiser 
and better spirit. Best attainments in life are born of emergency just 
as greatness is spun from the web of vast organic need. 


Burning at the heart of the world is a fire called 


See JUSTICE eee 


“Fhe hope of all who suffer 
The dread of all who wrong.” 


It is that silent, potent, unconquerable force which regulates life. 


May MN, Yule ide reetings — 
find you Cheerful - Tolerant - Grateful. 


MAY you live enthusiastically and find solace in the endearment of 
memory, your happiness be prospered through friendship and your life 
bettered by the urge of devout piety. Then your soul will be satisfied 
in the fullness of the present hour and you need not stand on tiptoe 
to foresee the future. 


“W have loved the stars too fondly 
To be fearful of the night.” 
Just, 
a 
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Fourth Circuit Rule 10 Reduces Brief Printing Costs * 


CLAUDE M. DEANt+ 


“In the first place, it will save a great deal of printing expense to litigants. 


In the second place, it will greatly reduce the labor of the court. 


In the third 


place, its requirements will necessarily focus the minds of counsel on the parts 
of the record which are really material, and this will enable them to prepare 


better and more concise briefs.” 


UNDER THE AUTHORITY of Rule 75(1) of the 
Rules of Civil Procedure for the district courts 
of the United States,! the Circuit Court of Ap- 
peals of the Fourth Circuit has adopted Rule 
10, which directs that, unless ordered by the 
court, it shall not be necessary to print the rec- 
ord on an appeal or on a petition for review of 
or enforcement of an order, except that the ap- 
pellant or petitioner shall print as part of the 
appendix to his brief the judgment, decree or 
order appealed from or sought to be reviewed 
or enforced, together with any opinion or charge 
of the court, board or commission, and in addi- 
tion thereto only such other parts of the record 
and the evidence which are material to the 
questions presented on the appeal as he desires 
the court to read. 

The appellant or petitioner is required, 
within ten days after the filing of the tran- 
script of the record in the clerk’s office of the 
circuit court of appeals, to furnish the appel- 
lee or respondent or his counsel with a state- 
ment of the parts of the record he proposes to 
print as an appendix to his brief pursuant to 
this rule, so as to enable the appellee or re- 
spondent to know what additional parts of the 
record which he desires the court to read are 
to be included in the appendix to his own 
brief. 

Counsel may stipulate to extend appellant’s 
time to furnish statement of the parts of the 
record he proposes to print, provided it does 
not interfere with the argument date. They 
may also stipulate as to the parts of the rec- 
ord and testimony to be printed in the appen- 





*Condensed from an address delivered before the 
North Carolina Rar Association at Blowing Rock, N. 
C., and the joint meeting of the Virginia State Bar 
Association and the West Virginia Bar Association at 
White Sulphur Springs, W. Va. 

Clerk of the United States Circuit Court of Appeals 
for the Fourth Circuit. 


dices to the briefs, and print them in one or a 
joint appendix. Matters as to which there is 
no dispute should be covered by the statement 
of facts required by Section 2 (c) of Rule 10 
to be contained in appellant’s brief, and no 
evidence with regard thereto should be in- 
serted in the appendix to his brief at all. 

In cases where the appellant takes the posi- 
tion that there was error in refusing to direct 
a verdict because of the insufficiency of the 
evidence, he should not include all of the evi- 
dence in the appendix to his brief. He knows, 
of course, with reasonable accuracy, the parts 
of the evidence which plaintiff relies on to 
establish his case; and he should print these 
parts fully and fairly, omitting colloquies of 
counsel, arguments to the court, immaterial 
portions of the testimony and matters which 
relate merely to credibility, and no part of the 
testimony of a witness should be printed un- 
less it has material bearing upon the question 
presented. If the appellee thinks that addi- 
tional testimony should be printed, he can put 
it in the appendix to his own brief. 


OMIT IRRELEVANT MATERIAL 


It is precisely in those cases involving the 
sufficiency of the evidence that the rule is of 
the greatest value. The court expects counsel 
to select such parts of the testimony as are 
really material and print them, thus saving 
the court the labor of wading through a great 
mass of irrelevant material. Counsel who fol- 
low the rule will find it a great help in ti: 
presentation of their cases. Thus, counsel for 
plaintiff should print the portion of the testi- 





1. “What part of the record on appeal filed in the 
appellate court shall be printed and the manner of the 
printing and the supervision thereof shall be as pre- 
scribed in the rules of the court to which the appeal 
is taken; but the type, paper, and dimensions of printed 
matter in the circuit court of appeals shall conform to 
the rules of the supreme court relating to records on 
appeals to that court.” 
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mony most strongly relied upon by plaintiff; 
and, if plaintiff is the appellant, he should 
point out in his brief the respects in which it 
establishes liability. If defendant is the ap- 
pellant, he should point out the respects in 
which this evidence fails to establish liability. 
Nothing is gained by printing all the evidence 
and sloshing around in it with a general argu- 
ment. 

While the rule does not forbid the printing 
of the entire transcript of record, yet, if such 
printing is not authorized by the court, counsel 
are nevertheless required to print in the ap- 
pendices to their briefs such parts of the rec- 
ord as are material to the questions presented 
on the appeal as they desire the court to read. 
Besides, if the record is printed without order 
of court, the costs of printing shall not be 
taxed as costs in the case except in cases where 
for special cause shown the court shall other- 
wise order. However, the court is loath to 
sanction a departure from the rule and au- 
thorize the printing of the entire record where 
it is not absolutely necessary, and no such 
leave or authority has been granted by the 
court since the adoption of this rule. 

To prevent counsel from printing unneces- 
sary parts of the record in the appendices to 
their briefs, the court has provided in section 
7 of its rule “that, when in the opinion of 
the court unnecessary matter has been printed, 
it may withhold or divide costs as justice 
may require.” 

Since the adoption of the rule, the court has 
had occasion in several cases to penalize par- 
ties for violating the spirit of this rule in 
printing unnecessary. matter in the appendices 
to their briefs. 

In a recent case before this court the ap- 
pellant, in violation of the:spirit of this rule, 
printed substantially the entire record in the 
case as an appendix to his brief, and the court 
refused to allow the cost of printing the ap- 
pendix to his brief to be taxed as costs in the 
case, since the appellant had in effect printed 
the record in the case without the permission 
of the court, and since in the opinion of the 
court the printing of a large part thereof was 
entirely unnecessary.? 

In another case the court, in referring to a 
violation of this rule, said: 





2. U. S. Galvanizing and Plating Equipment Corp. v. 
Hanson-Van Winkle-Munning Co., 104 Fed. (2d) 856. 
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“We note that the defendant has printed as 
an appendix to his brief at least three times 
as much of the record below as there was any 
reason for printing. He has failed to print 
therein the charge of the judge to the jury, as 
required by our rules, with the result that the 
plaintiff has had to incur the expense of print- 
ing the charge in his appendix. Under these 
circumstances, we think that not more than 
one fourth of the expense of printing defend- 
ant’s appendix should be taxed in the costs 
against plaintiff.’ 

Counsel should therefore keep in mind that 
the rules with respect to printing are of im- 
portance to the court as well as to the parties 
litigant, since they were designed to save labor 
on the part of the court as well as expense to 
the parties. The entire record is before the 
court in typewritten form, to which it can re- 
fer if occasion requires—hence there is no 
danger of injustice as a result of oversight, 
and they should print only such parts of it as 
are important in view of the questions to be 
decided, omitting all immaterial or redundant 
matter. 


$3,907.50 SAVED IN ONE CASE 


I shall now give you an illustration of the 
working of this rule in one specific case, Glen- 
more Distilleries Company v. National Dis- 
tillers Products Corporation. The original 
transcript of record consisted of about 3,000 
typewritten pages and the estimated cost of 
printing it under the old rule at $1.50 per 
printed page, amounts to $4,500. Under the 
court’s new rule, counsel only printed in the 
appendices to their briefs 395 pages of the 
same, and the estimated cost of printing these 
pages is $592.50. This amount deducted from 
$4,500 shows the enormous saving of $3,907.50 
to the litigants for expense of printing all of 
such parts of the record which counsel con- 
sidered material to the question presented on 
their appeal and which they desired the court 
to read. The court in this case was also saved 
many hours of valuable time in not having to 
read and consider 2,605 unnecessary pages of 
the record. . 

The appellant in this case applied to the 
supreme court for a writ of certiorari, and 
counsel stipulated that the record for use in 
the supreme court on the application for 
certiorari should consist of the parts of the 
record contained in’ the appendix to the brief 





3. Pickett v. Aglinsky, 110 Fed. (2d) 628. 
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of the appellant and the appendix to the brief 
of the appellee together with the proceedings 
in the circuit court of appeals. 

The record was made up by the clerk of the 
circuit court of appeals in accordance with the 
stipulation of counsel and filed in the supreme 
court, together with twelve printed copies of 
the same, which is the number of copies re- 
quired by the rules of the supreme court. 
These twelve copies were made by using 
twelve of the printed copies of the appendices 
and adding thereto twelve printed copies of the 
proceedings in the circuit court of appeals 
and binding the same together with a new 
printed cover. One of these printed copies 
was certified by the clerk of the court and used 
as the original certified transcript of the rec- 
ord. The clerk’s fee for the certified copy was 
$15.40 and the cost of printing the proceed- 
ings in the circuit court of appeals was 
$32.50. The total cost of the certified record 
and the eleven printed copies was only the 
nominal sum of $47.90. In other words it 
only cost this appellant $47.90 to apply to the 
supreme court for a writ of certiorari. 

Counsel practicing in the circuit court of 
appeals for the fourth circuit will readily ap- 
preciate the advantages and the importance 
of this rule when I inform them that in 119 
cases pending in this court since the rule be- 
came effective, the litigants have saved $45,- 
318 in the printing of their records, and the 
court has been saved many hours of valuable 
time in not having to read and consider 30,- 
212 unnecessary pages of the records in those 
119 cases. 

The number of typewritten pages con- 
tained in the transcripts of records in these 
119 cases was 46,039, and the estimated cost 
of printing them under the old rule at $1.50 
per printed page amounts to $69,058.50. Of 
these 46,039 typewritten pages, counsel only 
printed 15,827 in the appendices to their 
briefs, and the estimated cost of printing these 
pages is $23,740.50, which amount deducted 
from $69,058.50 shows the enormous saving 
of $45,318 to litigants in printing all of such 
parts of these records as counsel considered 
mater‘al to the questions presented on their 
appeals and which they desired the court to 
read. 

This new rule was designed to and will 
accomplish three important purposes. In the 
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first place it will save a great deal of printing 
expense to litigants. In the second place, it 
will greatly reduce the labor of the court. In 
the third place, its requirements will neces- 
sarily focus the minds of counsel on the parts 
of the ‘record which are really material, and 
as a consequence upon the really important 
points and questions involved in the appeal, 
and this will enable them to prepare better and 
more concise briefs; and it has been found 
that counsel do now make a better and much 
clearer presentation of the facts, and superior 
oral arguments. 

Since the primary purpose of the court in 
adopting this rule was to save expense to lit- 
igants in the printing of their records and to 
save the time of the members of tlie court in 
not having to read or consider unnecessary 
parts of the transcripts of records, and since 
the practice under it for the past eighteen 
months has so convincingly shown that the 
purposes for which it was designed have in 
every way been accomplished, I feel war- 
ranted in saying that the wisdom of the adop- 
tion of this rule has been fully justified and it 
should have the serious consideration of the 
members of the bar. 





Call for Majority Verdicts in Texas 


It costs roughly $100 per day to try a jury 
case, and in many cases involving not more 
than $1,000 some stubborn or suborned juror, 
through conceit or secret motive, hangs a jury 
in a case which has cost the state as much as 
$1,000, not to mention the cost and inconveni- 
ence to the jurors who have been kept away 
from their gainful occupations. In many other 
instances one or more jurors, commonly known 
among lawyers as “sinkers” either hang or 
coerce the majority into rendering a verdict out 
of keeping with the facts, and substantial jus- 
tice is thereby defeated. 

But the greatest evil that flows from this sit- 
uation is the hung jury with its resultant cost 
in money and manpower to the state and na- 
tion. It is a blot upon our jurisprudence that 
should be erased. I regard it as the plain duty 


of the integrated bar to sponsor a measure in 

the next legislature to remedy this situation. 

—Claude E. Carter, President, State Bar of 
Texas, 5 Tex. Bar Journal 445. 
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How Lawyers Should Argue Cases on Appeal 


Can a lawyer about to argue before an appellate court put himself in 
imagination in the place of the court? That he should do this is the first 
and most important advice given to the members of the Boston Bar Associa- 
tion by the Hon. Henry T. Lummus, justice of the Massachusetts supreme 


judicial] court. 


It is in the belief that the advice given may be of very practical 


value to many readers that we quote freely from his address, omitting, however, 
a great deal said concerning the technic employed by the court in the exercise 


of its reviewing function. 


HOW SHOULD a lawyer about to argue before 
the full court proceed? The first thing he 
should do is to put himself in imagination in 
the place of the court. You remember the story 
of the farmer’s boy who was very successful in 
finding lost cattle. When asked how he did it, 
he said he tried to think where he would go if 
he were a cow and got loose. The lawyer ought 
to imagine himself a judge, and ask himself 
what sort of argument would really help him 
decide a case. He would find that oratory of 
the old-fashioned type would not help, that he 
would wish to get the facts clearly, without sup- 
pression or distortion, and that he would wish 
to know the state of the established law, the 
current trends of the law, and the practical 
consequences of the adoption of the competing 
rules for which counsel are contending. 

I think that is the main secret of good and 
bad arguments. Take a simple instance. At 
every sitting we notice that many counsel about 
to make a motion in a case on the list do not 
put themselves in our place sufficiently to make 
the motion properly.. They rise and say: 

“In the, case of Jones v. Smith, No. 4711, I 
wish to make a motion.” 

About that time the Chief Justice says, 
“Where is the case?” And then they fumble 
around with the list and finally discover on 
what page the case appears. By that time we 
have forgotten the name of the case which was 
stated in the first place, and some time is spent 
in finding it. Whereas, if the lawyer should 
put himself in our place he would see that he 
should say: 

“In a case on page 12 of the list, the third 
case down from the top, No. 4711, Jones v. 
Smith.” 

As soon as he had said that the court would 
have the case before it. It is just want of 
imagination that makes trouble even in such a 
trifling thing as that. 


The same want of imagination is the cause 
of a good deal of bad argument. I suppose 
the prime necessity in arguing a case is the 
making of an orderly, clear, uncolored state- 
ment of it. It really is surprising to see what 
a small percentage of the bar appears capable 
of that. Not only in our court but in every 
court there is nothing so necessary to an advo- 
cate as the ability to state a case in an orderly, 
plain, uncolored fashion. 

You remember the story of the English judge. 
Counsel was stating the case. He began in the 
middle and jumped from one end to the other 
until the judge became exasperated and said: 
“Mr. So-and-So, I wish you would adopt some 
order in the statement of the case. The chrono- 
logical order is ordinarily the best, but for 
Heaven’s sake have some order, even if it is 
only an alphabetical order.” 


STATEMENT OF CASE Is VITAL 


I do not believe there is anything that will 
so well repay a practitioner as the study of the 
art of stating a case. I remember when the late 
Mr. Rackemann came up before us to argue the 
constitutionality of the declaratory judgment 
law. We opened the papers and began to 
skirmish around through them trying to find 
what the case was about. That is a necessity in 
many of the cases argued before us, for other- 
wise we should not know what they were about. 
Mr. Rackemann said: 

“May it please the court, if the members of 
the court will refrain from examining the papers 
in the case and will give me their attention, I 
think I can put them in possession of the facts 


in much shorter time than they otherwise could 
learn them.” 


I must say for Mr. Rackemann that he made 
good that promise. It is not every counsel who 
might say those words who would be able to 
make them good, but he did. He stated the case 
beautifully. 
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Statement is the first thing. So many counsel 
make an inadequate or an untrue or colored 
statement of the case, and then rush into what 
they conceive is their argument. They would 
do much better to state the case well and then 
sit down than to state the case badly and then 
go on with the best argument that could be 
made on a bad statement of the case. After 
all, a case well stated, assuming that the court 
knows its business at all, is two-thirds argued 
as soon as the statement of the case is finished. 

In the statement of the case some counsel are 
iempted to distort the facts a little their own 
way or omit troublesome facts. I think there 
is nothing more irritating to a judge than to 
have counsel purport to state a case and then 
state it untruly. It is very bad psychologically, 
because omitted facts stand out conspicuously 
when the counsel on the other side call attention 
to them or the court discovers that they exist. 
They are much more conspicuous than they 
would have been if they had been stated prop- 
erly in the first place. 


BRIEF Must CONTAIN EVERYTHING 


When the case has been stated comes the 
argument of it. I assume that your briefs are 
going to be full. The brief, after all, is the 
thing that stays with the court when the oral 
argument is forgotten. Everything must be in 
the brief. The brief should contain all your 
citations. By the way, speaking of citations, 
I begin to be a little suspicious of counsel when 
sometimes they ask me if the judges have to 
read all the cases that they cite in the opinion. 
I usually answer that as a rule the judges read 
about ten times the number of cases they cite. 
Such questions make me doubt whether counsel 
always study carefully all the cases they cite. 
I have known counsel to go to some book like 
the Encyclopedia of Law and find a principle 
that they can use, and then, instead of citing 
the Encyclopedia for what it is worth and let- 
ting us find the cases, they just take out of the 
book half a dozen or a dozen cases the names 
of which look pretty good and throw them in, 
and sometimes omit to name the Encyclopedia 
from which they got them. Then the court 
finds itself just a bit irritated at discovering 
that the cases cited do not support the proposi- 
tion at all, and especially when it discovers how 
they were collected. The counsel really were 
putting their worse foot forward, because if 
they had cited the Encyclopedia they could lay 
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it to the Encyclopedia if the cases didn’t sup- 
port the principle. Counsel who cites a case 
impliedly warrants that he has read and studied 
it and that according to his judgment the case 
supports the proposition for which it is cited. 

Now, as to the argument. The court is not 
much interested in citation-chopping in argu- 
ment; counsel assuring us that in this case such 
a thing was decided and in another case some- 
thing else was decided. The court ordinarily is 
not familiar with those cases unless they are 
great leading cases, or recent cases in this juris- 
diction. If they are minor cases or cases from 
other jurisdictions, the court usually does not 
know them, and does not know what counsel are 
talking about when these cases are discussed. 

What you are aiming for in the argument is 
to get the first impression of the court in your 
favor. The ultimate study will be made with 
the use of your brief. The argument, like shock 
troops, may take the trench. Your brief, com- 
ing up afterwards, may hold it. You want to 
get the court headed right. To do that you 
should discuss principles and very seldom refer 
to cases unless there is some case that directly 
controls the point or unless the proposition for 
which you contend is an inference from some 
important case. 

Quite as common as citation-chopping is an- 
other bad habit, and that is brief-reading. 
Many counsel open their briefs in front of them 
and proceed to read. When a judge finds that 
counsel is doing that, once he has determined 
the case in miles an hour at which the lawyer 
reads, he can go out and stay ten minutes and 
know the exact place where the lawyer will be 
on his return. 


READING BRIEF ANNOYS JUDGES 


Such reading is dull and depressing. It does 
not accomplish anything. It simply tries the 
court. The court is going to have your brief. 
I think there has never been a case in the his- 
tory of Massachusetts where a man has been 
chosen for the supreme judicial court who could 
not read for himself. You are just wasting 


your time by reading the brief. To be on the 
safe side and to shun temptation, you had better 
put the brief in the seat of a chair and let 
someone sit on it, or else leave it in your bag. 
If you are not familiar enough with your case 
to argue it without aid from your brief, you 
If you do argue, 


would better not argue at all. 
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stand up and look at the court. Don’t be looking 
down reading something. Tell the court in plain 
words, first, the case; second, the reasons why 
you contend that the decision should be your 
way. When you get through with that, sit 
down. 

Don’t try to argue orally everything that may 
be in your brief. There are cases that come 
before us not on one point, but on twenty 
points. It would be silly to try to argue the 
twenty points. Some of them are minor and 
some of them may be of more importance. 
There is no use in arguing orally a miscellane- 
ous collection of points. Confine yourself to the 
points that you can argue with force and effect, 
and simply say to the court that you submit the 
rest of your case on the brief. In fact you do 
not have to say that, because you do not waive 
anything that is in your brief, whether you say 
anything about it or not. 

There is another mistake that you frequently 
see made. Usually it is accompanied by an in- 
adequate statement of the case. A lawyer will 
make a sort of fragmentary statement of the 
case, and before the court can grasp it at all 
he will begin to get excited and emotional and 
to become denunciatory of the other side. You 
might just as well put on a Punch and Judy 
show as to argue a case in that way. The 
court cannot share the emotions of counsel when 
it does not yet know what the case is about. If 
there has been a great fraud perpetrated on 
your client and you state the case plainly and 
unemotionally, the court can see the fraud as 
clearly as you do. If it is real fraud, the judges 
are just as likely to get indignant about it 
inside if you keep calm. 

Another fault that is common is arguing out- 
side the record. Frequently, the argument con- 
sists of a mixture of things, some of which are 
in the record and some of which are not. Of 
course we pay no attention to things that are 
not disclosed by the record, and if we find coun- 
sel stepping in and out of the record we begin 
to doubt whether much of what he says is sup- 
ported by the record. 

Lastly, on the question of brevity. Sidney 
Bartlett was one of the great lawyers of Massa- 
chusetts, especially in argument before the full 
court. He was always brief. He stated the case 
well, he argued a few matters of principle, and 
then he sat down. Sometimes he sat down when 
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the court wished he would go on. But his sole 
purpose was to get the court headed right, and 
that really is the purpose of an argument. 

Some counsel seem to have the idea that no 
matter how small the point they must use up 
the alloted time. That is bad policy, even in 
jury cases. Some of the most successful jury 
lawyers make brief arguments. Surely before 
the full court, which is supposed to be able to 
see a question of law once it is clearly presented, 
to keep on with an oration beyond the point 
where the court is being educated is absurd. 

I do not wish to appear condemnatory of the 
entire bar. There are quite a number of lawyers, 
some of whom I see before me, whose argu- 
ments are models to be followed. But I really 
think there are many men at the bar who ought 
to put themselves in imagination in the place of 
the court, and if they do so, I think they will 
revise some of their methods. 





Headnotes Should Index Facts 


There is one point in connection with this 
discussion of opinions that it seems to me 
might be given attention, and that is the head- 
notes’ index, which in many instances ignores 
practically the only question discussed in the 
opinion, and that is the question of fact. 

For example, if a lawyer has a case involving 
a half million dollars, based mainly on a type- 
written document, it is quite desirable that he 
should get all the information that is available 
on the subject of disputed typewriting and 
cases involving that question, but it is almost 
impossible to find the references. 

This is quite a serious matter. It is often 
incorrectly assumed that a lawyer can learn all 
about bridges, building, carpentering, metal- 
lurgy, handwriting and typewriting, and vari- 
ous other subjects after the case comes to court. 
As a matter of fact, he does not learn it even 
after the trial is finished and he is defeated. 

Case after case is trie: in the courts without 
the opening of one book on the subject of law. 
Indeed, as one federal court pointed out, “Every 
question of law arises out of a fact situation; 
and if there is no state of facts there can be 
no question of law.”! It seems to me that when 
an opinion is nine tenths on the facts and one 
tenth on the law, the headnotes ought to specify 
the facts. 

—Albert S. Osborn. 


1. U.S. v. Rodenbough, 14 Fed. 2d., 989 (1926). 
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The Constitutional Protection Against Self Incrimination 


ABRAHAM WEKSTEIN* 


IN THE JUNE, 1941, issue of the JOURNAL ap- 
pears an article entitled “Our Constitutional 
Protection of Guilt,” in which the author ad- 
vocates the abolition of the privilege which is 
secured by the fifth amendment. I believe that 
a further consideration of this problem will not 
be amiss, particularly in view of the fact that 
the author called for discussion of the question. 

Before attempting to examine the issues in- 
volved, it is important to have a fundamental 
background as a basis for approach to the 
problem. 

Law enforcement must operate on the basis 
of two fundamental guiding principles. The 
first is to apprehend, convict and punish viola- 
tion of the law. The second is to reduce to a 
minimum any interference or abuse with the 
rights of individuals who have not violated 
criminal] law. 

We know that persons wholly the victims of 
circumstances or misfortune are sometimes ac- 
cused of violating criminal law. There may be 
among indicted persons some who are innocent, 
which fact justifies our principle that all men 
are considered innocent until proved guilty. 

These protective devices have not been de- 
veloped out of sympathy for the criminal. They 
exist first, to protect the innocent from oppres- 
sion, mistakes and accidents, from deliberate 
design and from the stupidity and ignorance of 
enforcement officials; and second, to raise 
criminal process from the barbaric and brutal 
state of past eras to relatively humanitarian 
methods. 

As one fundamental doctrine then, we have 
the basic fact that not all men accused of crime 
are guilty. The next conclusion is that fear of 
abuse and actual abuse by guilty persons of 
privileges originally designed to protect all de- 
fendants, do not constitute a valid ground for 
abolition of the privilege and its exclusion from 
procedure to the detriment of innocent persons. 
“Abuses non tollit usum—abuse is not an argu- 
ment against proper use.” 

Upon this somewhat platitudinous founda- 
tion, we may continue with a discussion of the 
issues in conflict. 





*Of the Massachusetts bar. 


The privilege against self-incrimination may 
be invoked at three stages. First, upon ar- 
rest and prior to trial, the defendant may ex- 
ercise his right to refuse to answer questions 
or make any statements whatsoever. Second, 
the defendant may decline to take the witness 
stand and his failure to do so may not be the 
subject of comment by the prosecuting attor- 
ney. There is a third situation, where a wit- 
ness, not a party either at a civil or criminal 
proceeding is called to testify and refuses to 
answer particular questions on the ground that 
his evidence might tend to incriminate him. 


PROTECTION NEEDED BEFORE TRIAL 


As to the first stage, the emotional and psy- 
chological effects of arrest and confinement 
must not be overlooked. Lawyers tend to dis- 
regard this most important phase of human 
behavior. Law is based on facts; facts are con- 
trolled by external forces and by human re- 
sponse to given stimuli. 

Incoherency, and contradiction, caused by ex- 
treme nervousness, excitement, and fear may 
be due in great measure to the rough manners 
of police officials, to unfamiliar surroundings, 
and to the strange procedures of photographing 
and fingerprinting. An individual unused to 
this process, may succumb to prodding and 
provocation, to questions, accusations, promises, 
and threats; and his attitude may change from 
one of truth, honesty, and reliability, into one 
of apprehension, fear, and deliberate fabrica- 
tion, in order to escape from what he considers 
an incriminating situation. 

This is a form of compulsion and intimida- 
tion. Waiver of the privilege is not involved 
in such a case since waiver implies a voluntary 
act—voluntary in the sense that it is freely and 
deliberately made. Waiver requires an exercise 
of the will, free from external influences. 

If an accused is protected from answering 
questions without adverse presumptions being 
made, he stands in a far superior position to 
resist these influences and, as of right, demand 
the opportunity to be tried before a duly consti- 
tuted tribunal with its concomitant safeguards 
of regularity and due process of law. 

Furthermore, the third degree methods of 
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law enforcement officials cannot be ignored. Po- 
lice officials of many towns and cities have not 
gone to great trouble to deny reports that such 
methods are employed in their departments. 
News reports, photographs following police 
questioning, confessions of reformed prisoners, 
and writings by enforcement agents all attest to 
the existence and employment of various forms 
of brutalities. 

It is the purpose of the fifth amendment to 
remove the fear of this terror. 

These practices exist today when the protec- 
tion is professedly in full force and effect. Vis- 
ualize, if you can, the boldness, self-assertion, 
disregard of human rights, and the regression 
to barbarity that would follow if this vital pro- 
tection were eliminated. It would be the first 
step to the creation of a gestapo or ogpu. The 
existence of the privilege is the bulwark be- 
tween rule by force and fear, and rule by law 
and order and decency. 

It is true that the author of the article in the 
June issue did not consider this phase of the 
privilege. Nevertheless, this pretrial examina- 
tion by the police comes within the scope of the 
privilege and therefore has a legitimate place in 
this discussion. If the reasons set forth for 
the retention of the protection in the pretrial 
examination are proper, then that fact alone 
should compel reconsideration of the proposal 
for repeal. 


MUST THE ACCUSED TAKE THE STAND? 


As to the second stage, the author of the 
article in the June issue quotes from Brown v. 
Walker, 161 U. S. 591, 596-7, as to the origin 
of the privilege: 

“If an accused person be asked to explain his 
apparent connection with a crime under inves- 
tigation, the ease with which the questions put 
to him may assume an inquisitorial character, 
the temptation to press the witness unduly, to 
browbeat him if he be timid or reluctant, to put 
him into a corner, and to entrap him into fatal 
contradictions . .. made the system so odious as 
to give rise to a demand for its total aboli- 
hice” 

The above description of methods employed 
by prosecutors prior to 1688 bear a marked re- 
semblance to those used in contemporary trials. 
And yet, the author of the article makes the fol- 
lowing comment: 

“So, as we see, the abuses which gave rise 
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to it (the privilege) were the result of auto- 
cratic governmental power, no longer existing 
in the English-speaking nations. Those abuses, 
even in the exercise of war emergency, just will 
not return.” 

This writer must disagree; the abuses will 
not reappear because they have never disap- 
peared. 

The opinion of other authorities on this mat- 
ter should be noted. 

“The privilege against self-crimination is so 
inherent and fundamental in our law that little 
discussion of it can be needful at this time. . . 
The existence of this privilege is one of the out- 
standing and distinctive features of the com- 
mon law system of jurisprudence.” State v. 
Smith, 56 8S. D. 238 (1929). 

“A peculiar excellence of the common law 
system of trial over that which has prevailed in 
other civilized countries, consists in the fact 
that the accused is never compelled to give evi- 
dence against himself.” 1. Cooley: Constitu- 
tional Limitations (8th Ed.) 645. 

“The real objection is that any system of 
administration which permits the prosecution 
to trust habitually to compulsory self-disclosure 
as a source of proof, must itself suffer morally 
thereby. The inclination develops to rely 
mainly upon such evidence and to be satisfied 
with an incomplete investigation of other 
sources. The exercise of the power to extract 
answers begets a forgetfulness of the just limi- 
tations of that power. The simple and peaceful 
process of questioning breeds a readiness to 
resort to bullying and to physical force and tor- 
ture. If there is a right to an answer, there 
soon seems to be a right to the expected answer 
—that is, to a confession of guilt. Thus, the 
legitimate use grows into the unjust abuse; 
ultimately the innocent are jeopardized by the 
encroachments of a bad system. Such seems 
to have been the experience of courts in those 
legal systems where the privilege was not recog- 
nized. . . For the sake, then, not of the guilty, 
but of the innocent accused and of conservative 
and healthy principles of judicial conduct, the 
privilege should be preserved.” Wigmore on 
Evidence, Sec. 2251. 

Since it is incumbent upon the prosecution 
to prove (not compel by self disclosure) by evi- 
dence beyond a reasonable doubt that the ac- 
cused has committed a crime, it is unnatural to 
expect or demand that the accused himself be 
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instrumental in procuring his own conviction. 
The author of the June article states that the 
privilege has seriously interfered with law en- 
forcement to the point where guilty individuals 
are found not guilty solely by reason of this 
“paralyzing protection.” It should be observed 
that it must be a weak case indeed which re- 
quires, in addition to other evidence, testimony 
of the prisoner to secure his conviction, bearing 
in mind also the almost unlimited facilities of 
enforcement agencies. 

Again practical considerations play a most 
important part. Counsel may feel that it would 
be injurious and detrimental to his defence to 
put his client on the stand for fear that the 
latter might mentally collapse under cross ex- 
amination and make statements which would be 
equivocal, contradictory and untrue. Especially 
is this so where the accused is a person of low 
intelligence and lacking the ability to think as 
well or as rapidly as the prosecutor. In such a 
case, although there is nothing to hide, it is 
wise trial tactics to keep the defendant off the 
stand. 


There may be other objects to induce counsel 
not to call the defendant to the stand. It may 
not be possible to enumerate them all at any 
given time, but there can be no doubt that in- 
nocent persons do take advantage of the im- 
munity. 

Consider the limitations of the immunity. 

A witness cannot claim the privilege from 
mere caprice or bad faith. He need not be in- 
formed of his right to refuse to testify, and 
must personally claim the privilege. The privi- 
lege does not protect one when his testimony 
will cause him disgrace or embarrassment, sub- 
ject him to civil liability or secure his removal 
from office or disbarment. There is no privi- 
lege against submitting to identification, e.g. 
placing his foot in a print or wearing an article 
of apparel for purposes of identification. The 
modern view is that the presiding judge has the 
authority to determine whether or not the 
nature of the testimony which the witness is 
called to give contains a reasonable possibility 
of prosecution and that the testimony will tend 
to criminate him. Statutes which require the 
making of reports, e.g. income tax returns, or 
the disclosure of particular facts required by 
law do not compel self-incrimination. An im- 
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munity statute or the running of the statute 
of limitations, or a pardon may compel a wit- 
ness to testify, but immunity, or a pardon 
granted by one sovereign or the running of the 
statute of limitations in one sovereignty, is not 
a bar to a prosecution by some other sov- 
ereignty, against which the witness has com- 
mitted a crime. 

Again, there may be situations where par- 
ticular facts need to be concealed in order to 
further justice. Some juries may be unduly 
influenced by certain evidence which has no 
direct relation to the issue, and yet if presented 
by the state in cross examination of the ac- 
cused, will substantially injure his defense. 

The press may have influenced public opinion 
to such a degree that it would be unwise to sub- 
ject the defendant to cross examination. 


WITNESSES NEED IT, Too 


As to the third stage, viz., where a witness 
refuses to answer particular questions for fear 
that they might tend to incriminate him: He 
appears because he has been subpoenaed, and 
not because he voluntarily desires to testify. 
He may or may not be prejudiced in favor of 
one of the parties. But he is performing his 
duty as a citizen. 

Since he has no alternative but to appear in 
a case in which, in most instances, he has only 
a remote interest, it is not strange that he 
should be protected from furnishing evidence 
against himself in the identical way that the 
prisoner on trial has been protected. There is 
no legal duty on the part of a member of the 
public to announce his violation of the criminal 
laws. While it might be more expedient for the 
state to apprehend and punish offenders by 
employing compulsion to obtain testimony, the 
ultimate effect would be ruinous both for the 
state and the public. It is to be preferred that 
some guilty men evade their punishment and 
innocent men establish their innocence, rather 
than have all persons accused of crime punished. 

In any case where the witness’ testimony is 
indispensable, the court may order him to 
answer and invoke the statute (available in 
most jurisdictions) which grants immunity 


from prosecution, but this immunity is not com- 
pletely effective because it does not extend 
beyond the jurisdiction in which the immunity 
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statute is effective. So, a witness compelled to 
testify with immunity in a federal court may 
be convicted by a state court if his acts amount 
to a crime in that state. 

The author of the article in the June issue 
goes on to explain that he wishes the other 
privileges to remain as before. Attorney and 
client, doctor and patient, husband and wife, 
are still to be protected. He makes an imper- 
ceptible distinction between these latter privi- 
leges and the privilege against self incrimina- 
tion. As to the other privileges, he says: 

“They relate not to statements of fact known 
to the disclosee, but only to communications, 
that is, admissions.” 

As this writer sees the argument, it is that 
in these privileges a fact is communicated to 
another who need not disclose it. In the privi- 
lege against self-incrimination, there is no dis- 
closure to a second person, the witness or party 
himself determining whether or not to exercise 
his privilege. 

This writer fails to find any merit in such 
an argument. All privileges have the effect 
of concealing facts. That is their purpose. It 
should be utterly immaterial who may with- 
hold the facts. The doctor, attorney, and wife 
are impotent to testify unless the patient, client, 
or husband consents. So the ultimate decision 
still remains with the person making the ad- 
mission of fact. 

Lastly, the author in the June issue antici- 
pates and answers the objection that the bill of 
rights ought not to be tinkered with by saying: 

“. . . the best way to preserve the bill of 
rights is to strike out from it anything that has 
become obsolete and now thwarts the purposes 
of justice.” 

Again this statement resolves itself upon a 
question of fact. Has the fifth amendment be- 
come obsolete? Does it thwart justice to such 
an extent that its abolition is essential? 

The constitution of the United States is a 
frame of government. It creates offices and of- 
ficers, determines the manner of their choice, 
and provides for the length of their tenure. It 
grants and restricts powers. Nowhere in the 
text of the constitution proper, with three not- 
able exceptions, are civil rights granted to the 
people. Art. 1, Sec. 9, provides that the writ 


of habeas corpus shall not be suspended except 
in case of rebellion or invasion and it also pro- 
vides that no bill of attainder or ex post facto 
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law shall be passed, and, Art. IV, Sec. 2, pro- 
vides for the citizens of each state to be en- 
titled to the privileges and immunities of citi- 
zens in the several states. 

The bill of rights symbolizes freedom. It 
provides the private liberties which the consti- 
tution itself neglected. Eliminate the bill of 
rights, and what remains may be a workable 
form of government, but it is not a government 
by or for the people. 

The bill of rights contains fundamental liber- 
ties which can never be anachronistic or obso- 
lete. Liberties do not become obsolete. They 
become so ingrained that we forget whence they 
originated. Destroy the source creating them, 
and you destroy them permanently. Liberties 
are difficult to gain; easy to relinquish. With- 
out them, the constitution is a lifeless docu- 
ment. With them, it is a triumphant assertion 
of the value and dignity of man in society 
which his government recognizes. 

The privilege against self-incrimination is a 
fundamental principle and ought not to be 
altered but for a fundamental purpose. Con- 
stitutional limitations and constitutional privi- 
leges ought not to fluctuate with every abuse or 
with the prejudice, whimsy or caprice of par- 
ticular individuals at particular moments. A 
good constitution, since it is but a frame of 
government, and contains a process for its own 
revision, is intended to serve indefinitely. 
Never in our history has it been necessary to 
repeal a constitutional liberty. Life has not so 
drastically changed that it becomes necessary 
today to surrender one of these liberties. On 
the other hand, all should be reinforced so that 
they mean what they say. 

The argument for repeal seems to be based 
on preventing abuses. Free speech, a free 
press, freedom from unreasonble searches and 
seizures, requirement of a warrant, the double 
jeopardy clause, have all been taken advantage 
of by the unscrupulous. Yet, it is unthinkable 
to advocate the repeal of these rights in order 
to prevent acts which may be impositions upon 
truth and justice, and which in some cases go 
so far as to imperil national security. 

Notwithstanding the possible abuses of it, or 
the objections raised against it, notwithstand- 
ing the impeding of justice by it in particular 
instances, it is this writer’s carefully consid- 
ered opinion that the privilege against self- 
incrimination should be preserved. 
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Learn Court Organization from Department Store* 


JOHN B. WINSLOW, C. J. 


We have been fairly prodigal in our creation 
of courts. I suppose no other nation ever had 
so many kinds and varieties of courts; courts 
of general and courts of limited jurisdiction; 
courts superior and courts inferior; courts of 
law and courts of equity; courts municipal and 
courts rural; police courts and justice courts; 
civil courts and criminal courts; courts of first 
instance and courts of appeal; state courts and 
federal courts; all equipped with judges, clerks, 
bailiffs and all the officers and machinery neces- 
sary for their sucessful operation. 

It seems that we ought to have no difficulty 
in obtaining justice speedily and effectively 
where there are so many courts established 
expressly for that very purpose. But there is 
manifestly a fallacy here. The administration 
of justice is one business, not a dozen different 
businesses, and it is a business conducted by 
one principal, namely the government. 

A merchant conducting a general mercantile 
business who should open up a dozen different 
shops in the same city and equip each of them 
with a manager and a full staff of employes, 
keeping in each shop a different kind of wares, 
and compelling customers wanting shirts (who 
inadvertently dropped into the overcoat shop) 
to make a trip to the other side of the city to 
the shirt shop, would be considered a candidate 
for the insane asylum or the bankruptcy court 
at once. No such business could by any pos- 
sibility succeed. Why? Because it violates all 
the rules of economics. We do that very thing 
with our courts. A court is not a,department 
store, it is true, but many things relating to 
the economic and efficient administration of 
courts may be learned by studying the man- 
agement of a department store. 

There is no good reason why there should 
be so many courts of varying jurisdictions, 
some busy and some idle a good part of the 


*In 1919 the Wisconsin and Minnesota State Bar As- 
sociations held a joint meeting. The address delivered 
by Justice Winslow (then President of the Wisconsin 
Bar), a small portion of which is here reproduced, is 
no less valid than when it was spoken. There have 
been improvements in Wisconsin and most other states 


time, but all doing business in lofty disregard 
of each other; there is no good reason ap- 
parent to my mind why the courts of a state 
cannot be unified and made into practically one 
or two agencies under an administrative head 
or heads who shall, like the business manager 
of a department store, have power to direct 
the conduct of the court’s business of the state, 
assigning judges to the branches where they 
are needed and where they can do the best 
work as occasion arises.... 


PETTY COURT PRACTICE IS FARCICAL 


The justice of the peace should disappear 
along with the multitudinous inferior courts. 
Perhaps he was necessary in a frontier com- 
munity when travel was difficult, but he is not 
necessary now for he is an anomaly. The idea 
that an ignorant court is good enough for the 
small litigant is an affront to the reason. The 
issues in a small case may be as important to 
the parties as the issues in a great case, indeed 
they may be more vital. They should be tried 
once by an able and learned court and stop 
there. 

The unlimited right of appeal which now 
exists makes the litigation of small claims a 
farce in which neither party wins and both 
parties come out poorer than when they began. 
The appeal is a mistaken kindness. It should 
not exist, and for that reason, if for no other 
the trial should be before an able court. 

Outside of the metropolitan district of Mil- 
waukee there should be at the most but three 
courts in this state; the county court for the 
probate business and the smaller civil and crim- 
inal business; the circuit court being as new, 
the court of general jurisdiction for the ordi- 
nary civil and criminal business; and the su- 
preme court with appellate jurisdiction and the 
original and supervisory jurisdiction given to 
it by the constitution. All this could be accom- 
plished without changing the constitution. 


since 1919 but the approach to unification and respon- 
sible direction has been slow. The department stores, 


on the other hand, having no nineteenth century consti- 
tution to prevent progress, have vastly enlarged their 
ability to serve the customer. 
ago. 


Their fight was won long 
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New Members of the American Judicature Society 


Connecticut 


AvBert Aston, Woodbury 
Frank P. Barrett, Stamford 
Leon J. Bascom, New London 
Epwarp J. BRENNAN, New Haven 
Epwarp W. Brover, Hartford 
CLARENCE W. Bronson, New Haven 
Warren B. Burrows, Poquonock 
Bridge 
THEOBALD E, Conway, Waterbury 
James W. Cooper, New Haven 
Epwarp J. Daty, West Hartford 
CarLos Etiis, Middletown 
WituiaM W. Fisuer, Hartford 
Davin E. FirzGerap, Jr, 
Haven 
Rernuart L. Giveon, Hartford 
Georce GILMAN, Norwich 
‘Joun Lee Girson, New Haven 
Dwicut Graves, Bridgeport 
CuHartes H. Harriman, New Haven 
Levi P. M. Hickey, Hartford 
Epwin W. Hiccins, Norwich 
Wit.iam S. Hype, Manchester 
Morris Luscnansky, New London 
Watrrip G. Lunprorc Hartford 
FrepericK M. McCartuy, Ansonia 
CuHartes J. McLaucHitn, West 
Hartford 
Mires F. McNirr, Waterbury 
Griswo_p Morcan, New London 
Epwin F. Morse, New Canaan 
joseru B. Morse, New Haven 
Rosert S. Ocitenay, New Haven 
Epwarp J. QuinLan, Norwalk 
Nicuoias F. Raco, Hartford 
Nicuotas E, St. Joun, Hartford 
Natnuan A. Scuatz, Hartford 
Harry ScHwartz, Bridgeport 
Vincent A. Scutty, Waterbury 
JereMIAH D. Suea, New Haven 
Suetvon B. Smitu, Norwalk 
Epwarp S. Snyper, New Haven 
Ropert L. SuLLIvAN, New Milford 
J. Gerarp Torn, Greenwich 
CuHaries B. WALLER, New London 
HERMAN J. WEISMAN, Waterbury 


New 


District of Columbia 


FrepericK F. BeLier, Washington 

Fay L. Bentiey, Washington 

Joun E. Benton, Washington 

Joun S. Biccs, Washington 

Harry W. Brair, Washington 

NEWELL Bratk, Washington 

A. Marvin BRAVERMAN, Washington 

J. Epwarp Burroucus, Jr., Wash- 
ington 

Harotp H. Burton, Washington 

BENNETT Crain, Washington 

Joun W. Cross, Washington 

Ricuarp D. Danrets, Washington 

James W. Dickey, Washington 

Dean Dinwoopey, Washington 

Wes ey E. Disney, Washington and 
Tulsa, Okla. 

CuHar.es R. Fenwick, Washington 


Epwarp G. Fenwick, Washington 
Joun S. Flannery, Washington 
R. V. FLercHer, Washington 
Norman B. Frost, Washington 
Watter E. GALLAGHER, Washington 
W. Gwynn Garpiner, Washington 
Raymonp F. Garrity, Washington 
Weston B. Grimes, Washington 
Cuartes S. HatrieLp, Washington 
Harry B. Hawes, Washington 
James V. Hayes, Washington 
Cuar_es B. HENDERSON, Washington 
Metvin B. HitpretH, Washington 
Epwarp P. Honces, Washington 
DonaLp V. Hunter, Washington 
Daviw B. Karrick, Washington 
Ceci. LANGYHER, Washington 
Rosert A. Litr.eton, Washington 
AucustTInE Lonercan, Washington 
Joun J. McCoy, Washington 
Jutius C. Martin, Washington 
Guy Mason, Washington 
Vincent M. Mixes, Washington 
Anne S. Muscrave, Washington 
Sorerros NicHotson, Washington 
Russe.t P. Prace, Washington 
Hirpa R. Reacie, Washington 
Rosert E. SHER, Washington 
Lawrence M. C. Situ, Washing- 
ton 
Wayne H. Situ, Washington 
SAMUEL SpENcER, Washington 
SerrorpeE M. STELLWAGEN, Washing- 
ton. 
Hatton W. SumnNeErS, Washington 
Mittwarp C. Tart, Washington 
Joun R. Turney, Washington 
Wituiiam S. Warp, Washington 
Evetyn E. West, Washington 
Wa ter Wyatt, Washington 


Florida 


Frank C. O_tpHAM, Tampa and Wa- 
hoo, Nebraska 


Georgia 
Rosert W. McMurry, Atlanta 
Illinois 


BENJAMIN S. ADAMOWSKI, Chicago 
STEPHEN ApsiT, Pontiac 

Ben J. AtTHEIMER, Chicago 
Frank P. ANDERWALD, Chicago 
Harper ANDREWS, Kewanee 
Henry E. Ayers, Chicago 
WituraM R. Bacu, Bloomington 
CLaytTon J. Barer, Springfield 
J. M. Barnes, Evanston 

Georce A. Barr, Joliet 

Epwarp Letanp Bass, Chicago 
Lyte L. Beacu, Chicago 
RicHarp CapeL Beckett, Chicago 
WiuiaM B. Bercer, Chicago 
Frank S. Bevan, Atlanta 

Joun M. Beverty, Chicago 
SAMUEL B. BLANKSTEN, Chicago 
Lee Boranp, Decatur 


Georce A. Bosomsure, Chicago 

Joun S. Boyte, Chicago 

Henry J. Branopr, Chicago 

Mason Butt, Morrison 

Gerorce C. BuNGE, Chicago 

EpMuNnp W. Burke, Chicago 

MartTIN Burns, Chicago 

Rosert E. CANTWELL, Jr., Chicago 

Dantet D. CarMett, Chicago 

J. Paut Carrer, Nashville 

Joun E. Cassmpy, Peoria 

HoLtanp M. Cassipy, Chicago 

Franz W. Caste, Chicago 

Tuomas J. Cavanacu, Jr., Chicago 

Joun T. CHapwett, Chicago 

J. A. Copsey, Chicago 

Arcuie H. Conen, Chicago 

Harry X. Core, Chicago 

Dennis J. Cottins, De Kalb 

Ciype C. Cotwext, Chicago 

Paut R. Conacuan, Chicago 

MATTHIAS CONCANNON, Chicago 

Epwarp C. Craic, Chicago 

Ra.pn G. Cranpatt, Evanston 

AcFrep W. Craven, Chicago 

Cuartes W. Creicuton, Fairfield 

E. I. Cupany, Chicago 

S. C. Cyz1o, Chicago 

Ricuarp J. Datey, Chicago 

REGINALD C. DarLey, Chicago 

Purp R. Davis, Chicago 

Leo P. Day, Chicago 

Joun A. Dienner, Chicago 

Witu1aM H. Ditton, Chicago 

Jewett I. Ditsaver, Mattoon 

Max A. DrezMat, Chicago 

Henry F. Driemever, 
Louis 

Epwin R. Eckersat, Chicago 

Watter H. Eckert, Chicago 

Patmer D. Epmunps, Chicago 

SAMUEL B. Epstein, Chicago 

A. V. Esstncton, Rockford 

Peter L. Evans, Chicago 

Reynotps M. Everett, Galva 

Dewey F. Facersurc, Chicago 

WituiaM G. Ferstet, Chicago 

THoMAS R. FIGENBAUM, Mattoon 

Revusen S. Fiacks, Chicago 

G. FE. Frazer, Chicago 

EuGENE H. Garnett, Chicago 

CnHarotte E, Gaver, Chicago 

Pau M. Govenn, Chicago 

BENJAMIN F, GoLpste1n, Chicago 

Sipney S. GoruaM, Jr., Chicago 

HucH J. GrawamM, Jr., Springfield 

Ricuey V, Granam, Chicago 

Dwicut H. Green, Springfield 

Henry I. Green, Urbana 

Guy C, Guerine, Melrose Park 

Freperick L. Haspeccer, Highland 

Jay ©. Hatts, Chicago 

Frep B. Hamitt, Champaign 

Louis E.*Hart, Chicago 

Curt H. G. Hetnretpen, Chicago 

3arrD V. Hevtrricu, Springfield 

Vicror HEMPHILL, Carlinville 


East St. 
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E. H. Henninc, Monmouth 
Cuares W. Hits, Jr., Chicago 
Josern H. HinsuHaw, Chicago 
Menrvitite K. Hosss, Chicago 
Eucene E. Horton, Peoria 
Samuet C. Horwitz, Chicago 
Byron O. House, Nashville 
Frep B. Hovey, Chicago 
James P. Hume, Chicago 
J. D. Hurey, La Salle 
N. E. Hutson, Monticello 
Wyatt Jacoss, Chicago 
Lewis F. Jacosson, Chicago 
Dexia I. Jarrett, Chicago 
L. C. Jessepu, Chicago 
Davip JetzInGer, Chicago 
on . Jounson, Chicago 
. C. Jounson, Chicago 
Maurice V. Joyce, East St. Louis 
Tuomas E. Joyce, Chicago 
Joun A. Kanoun, Chicago 
Apert G. Karser, Chicago 
CLARENCE E. KIMMEL, Du Quoin 
Epwarp C. Koxvsaat, Chicago 
ArtTHur M. Krackg, Chicago 
SHexsy L. Larce, Rockford 
Victor E. La Rue, Chicago 
Lowe. A. Lawson, Chicago 
Crares Leperer, Chicago 
Epwarp T. Lee, Chicago 
Emi N. Levin, Chicago 
Emerson R. Lewis, Chicago 
L. Duncan Ltoyp, Chicago 
CLARENCE J. Lortus, Chicago 
Auzert S. Lone, Chicago 
Wit1aM H. Lone, Chicago 
Frank O. Lowpen, Oregon 
Artuur S. Lytton, Chicago 
E. H. MeDermorrt, Chicago 
sea B. McGuywn, East St. Louis 
1LL1AM D. McKenzie, Chicago 
Epwarp P. Mapican, Chicago 
Louis M. MANTYNBAND, Chicago 
A. L. Marovitz, Chicago 
Georce T. May, Jr., Chicago 
Exras Mayer, Chicago 
Isaac H. Mayer, Chicago 
Leonarp C. Mean, Geneva 
Joun C. MELAniPnHy, Chicago 
STaANForRD S. Meyer, East St. Louis 
Carv R. Miter, Decatur 
Frank T. Miter, Peoria 
LELAND P, Mitter, Lincoln 
WituiaM C. MILLER, Chicago 
Henry C. Morris, Chicago 
LeRoy A. More, Elgin 
D. H. Munce, Edwardsville 
Heren W. Munsenrt, Chicago 
FRANK T. Murray, Chicago 
HucH V. Murray, Jr., Centralia 
A.Bert W. Noonan, Chicago 
Leon C. Nyka, Chicago 
James A. O’CALLAGHAN, Chicago 
Cuar_es V. O’HERN, Peoria 
Livincston E. Ossorne, Chicago 
Harry N. Oscoop, Chicago 
Hersert C. Pascuen, Chicago 
Burton F. Peek, Moline 
L. G. Perrer_e, Springfield 
B, PeLecHowicz, Chicago 
Enos L. Puirips, Urbana 
Sttvio E. Pracenti, Chicago Heights 
Omer Poos, Hillsboro 


R. S. Pruitt, Chicago 

Frank C. Ratuyje, Chicago 
Ortto C. Rentner, Chicago 
LEONARD M. Rueser, Chicago 
BENJAMIN D. RitHoLz, Chicago 
Joseru R. Rossoroucu, Moline 
CLARENCE H. Ross, Chicago 
Freperick A. Rowe, Chicago 

R. G. Rowe, Chicago 

Horace RusseELt, Chicago 

Joun A. Russet, Chicago 
BENJAMIN B. SCHNEIDER, Chicago 
Haro_p R. ScHRADZKE, Chicago 
WERNER W. ScHROEDER, Chicago 
E. DoucLtas ScHWANTES, Chicago 
J. H. Scuwartz, Chicago 
Georce R. Scuwarz, Jerseyville 
Pavut SCHWEIKERT, Chicago 
Anprew C., Scott, Western Springs 
Erwin Seaco, Chicago 

Davin T. SEARLS, Chicago 
BarNABAS F. Sears, Aurora 
ArTHur R. Seexic, Chicago 

Wa ter C. SENNE, Chicago 
Ractpu D. SHanesy, Evanston 
Lours A. SHERMAN, Chicago 
Rosert T. SHERMAN, Chicago 
Criype E. Suorey, Chicago 
Cuar_es F. SHort, Jr., Chicago 
Tuomas P. SINNETT, Rock Island 
Jutius F. Smietanxa, Chicago 
Irvinc J. Solomon, Chicago 
Huco SONNENSCHEIN, Chicago 
Cart A. Sortinc, Springfield 
Cuarwes C. Spencer, Chicago 
Joun M. Sracer, Sterling 
Bettin STALLING, Chicago 
Witu1aM Scott Stewart, Chicago 
Atrrep L. Stopparp, Chicago 
Oscar A. StorFecs, Chicago 
WALLACE STREETER, Chicago 
Ewe. Strone, Chicago 

ArTHUR A. SULLIVAN, Chicago 
Prke H. Suttivan, Chicago 
Frank W. Swett, Chicago 
WILL1AM R, Swiss.er, Chicago 
Davin F. Taser, Chicago 
Harotp J. Tatiett, North Chicago 
Orvit_e J. Taytor, Chicago 

S. E. THomason, Chicago 
Puitre R. Toomin, Chicago 
JoseEpH W. TownseEnp, Chicago 
Oswett G. Treapway, Chicago 
RicHarp B. Truitt, Chicago 
Joun C. TrusseE.t, Chicago 
Tuomas I, UnpErwoop, Chicago 
Beverty B. Venper, Chicago 
Joun LyLe Vette, Chicago 
Joun F. Voict, Chicago 
Freperic P. Voss, Evanston 
BernarD FE. WALL, Bloomington 
Frep W. WALTER, Joliet 

Ferre C. Watkins, Chicago 
Apert G. Wesser, Jr., Decatur 
Rosert H. Wennt, Chicago 
Owen A. WEst, Chicago 

Frep L. Wuam, Centralia 
Joun P. Wuam, Centralia 
Grorce L. Wirkinson, Chicago 
Epnyrep H. WILttaMs, Chicago 
Wayne P. WitraMs, Pittsfield 
TuHomMAS WILLIAMSON, Edwardsville 
Josern Z, WILLNER, Chicago 
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Harwincton Woop, Springfield 
Laurence I. Woop, Highland Park 
CuHar.es H. Woops, Chicago 

Max W. ZaseL, Chicago 
Epwarp C. Zutiey, East St. Louis 


Indiana 
A.trrep K. BerMaNn, Indianapolis 


Kansas 


E.uis D. Bever, Wichita 

S. C. BLoss, Winfield 

L. J. Bonn, El Dorado 

C. J. Bryant, Independence 
James A. CassLer, McPherson 
Rotta W. CoLeman, Mission 

M. F. Coscrove, Topeka 

A. Harry Crane, Topeka 

A. O. DeLaney, Jr., Troy 
Craupe I, Depew, Wichita 

C. L. Foster, Sedgwick 

CuarLes W. Garrison, Garnett 
Louis R. Gates, Kansas City 
Harotp M. Hauser, Marion 

J. Ricnarps Hunter, Hutchinson 
Wuutam S. Hyatt, Jr., Kansas City 
Witu1aM C. Kanot, Independence 
A. B. Ketter, Pittsburg 
MARGARET McGuRNAGHAN, Topeka 
Joun B. MarKHAM, Parsons 

W. G. Murr, Anthony 

A. Lewis Oswa.p, Hutchinson 
Cart V. Rice, Kansas City 

Jerr A. Ronertson, Topeka 
FREDERICK Rues,:St. Francis 

J. S. Stumons, Hutchinson 

W. E. STANLEY, Wichita 

J. Paut Stevenson, Sterling 
Rosert STONE, Topeka 
TINKHAM VEALE, Topeka 

Kirke C, Veeper, Independence 
B. P. WaccENER, Atchison 

W. P. Waccener, Atchison 
Epwin C. Witcox, Anthony 
Car I. Winsor, Wichita 


Kentucky 
Cuester D. Apams, Lexington 
Massachusetts 
BENJAMIN C, Perkins, Boston 
Michigan 
Roy E. BrowneLt, Flint 
Missouri 


R. A. Brown, Jr., St. Joseph 
Joun H. Farrmany, Springfield 
Joun D. Rippey, St. Louis 


North Carolina 
Joun Kerr, Jr., Warrenton 
Ohio 
Cart M. Jacoss, Cincinnati. 
Pennsylvania 


Vincent J. Datton, Pottsville 
Henry ELLENBOGEN, Pittsburgh 


Tennessee 
CaRMACK CocHRAN, Nashville 


Texas 
S. A. L. Morcan, Amarillo 





